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Moreland is a City bounded by two creeks: The Moonee Ponds Creek to the west and the Merri 
Creek to the east. These waterways are markedly different in character and habitat value but 
are currently affected by Environmental Significance Overlays which bear a striking 
resemblance to one another. Some tributaries of each Creek are also protected within the 
Planning Scheme, and others are omitted.  

The purpose of this document is to review the Environmental Significance Overlay within the 
Moreland Planning Scheme as it relates to the waterways and recommend a way forward for 
the protection of sites of environmental significance along them. 
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 Waterways in this Review 
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Studies have revealed additional areas of 
environmental significance (including some areas 
where this significance is as a result of 
revegetation works) along Moreland’s waterways, 
not all of which are protected by the 
Environmental Significance Overlay. 

Legislation has also changed, and whilst the 
Environmental Significance Overlays were ahead 
of their time in including reference to the need to 
consider sites of Indigenous cultural heritage, the 
Aboriginal Heritage Act 2006 and the associated 
Aboriginal Heritage Regulations 2018 have now 
standardised this requirement across the whole of 
Victoria. 

 

Whilst much has changed for and along 
Moreland’s Waterways in the 21 years since 
the Environmental Significance Overlays 
were introduced, the Overlays themselves 
have not. Planning Scheme reviews 
conducted in 2010 and 2018 have identified 
the need to revisit the controls.  
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The Strategy divides the region into five river 
catchments, with a vision, goals and actions for 
each catchment. It is the clear intent of the 
document that it will need to be incorporated into 
the strategic planning of many government and 
non-government organisations and 

… should be a key input to the development 
and implementation of such planning 
documents as: 

 the Port Phillip and Westernport Regional 
Catchment Strategy 

 the Victorian Waterway Management 
Strategy 

 Plan Melbourne 
 local government land-use and 

environmental plans, precinct structure 
plans and planning scheme amendments 

 water corporations water and wastewater 
management plans 

 regional water extraction planning.3 
The imperative for the Strategy to be implemented 
through the planning scheme stems from the fact 
that “changes in land use and development have 
the potential to adversely affect waterway health, 
and the social and environmental values of 
waterways”4.  

 

                                                        

3 Melbourne Water, Healthy Waterways Strategy, 
2018, page 158. 
4 Melbourne Water, Healthy Waterways Strategy, 
2018, page 158. 

The document identifies that the waterways have 
environmental, social, cultural and economic 
importance, with goals for the Yarra River 
catchment, which includes the Merri Creek, being:  

 The environmental values and significant 
ecological processes of all of the Yarra 
Catchment waterways are protected and 
improved. 

 Riparian and instream habitats provide 
landscape connectivity, allowing the 
movement of native species and promoting 
resilient native flora and fauna populations. 

 Cultural and heritage values are recognised, 
protected, maintained and enhanced. 

 Communities and individuals connect with 
and appreciate the values of waterways. 
Waterway corridors are used appropriately 
for places of solitude, enjoyment of nature, 
and active and passive recreation that 
support mental and physical wellbeing. 

 An engaged and knowledgeable community 
in the Yarra catchment acts to protect and 
promote sustained waterway values. Our 
waterways are a place of continuous 
learning. 

 The waterways of the Yarra Catchment 
support natural system maintenance, 
potable and agricultural water supply, 
commerce and tourism in a balanced and 
environmentally sustainable manner. 

 The Yarra waterways are managed in a 
transparent and collaborative governance 
framework that allows for strategic, 
innovative and integrated ways to protect 
waterways across public and private land. 

 The cultural, historical, amenity values and 
landscape settings of all modified 
waterways are protected and improved.5  

(emphasis added) 

5 Melbourne Water, Healthy Waterways Strategy, 
2018, page 113. 
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The Moreland Nature Plan was adopted by 
Council on 12 August 2020, and includes as its 
vision that: 

The City of Moreland will support a more 
diverse, connected and resilient natural 
environment where native birds and animals 
thrive. Our residents will value the local 
environment and appreciate opportunities to 
explore and connect with nature in the City. 

The plan identifies 18 key sites within Moreland 
and nine adjoining the municipality, which are 
depicted on the Moreland Nature Map reproduced 
in Figure 3. 
 

 Moreland Nature Map13 

 

Council’s Urban Heat Island Effect Action Plan 
(UHIEAP) identifies that Moreland experiences 
significant urban heat island effect due the 
concentration of human activity and the extent of 
dense, dark and solid surfaces that absorb heat 
that it supports. Thermal imaging of the 
municipality indicates a clear lowering of surface 
heat in the vicinity of the Merri Creek, with the 
Moonee Ponds Creek providing significantly less 
benefit.  

The UHIEAP identifies that amongst the impacts 
of the urban heat island effect are a vulnerability of 
vegetation due to water and heat stress, with the 
associated impact on native animals. This can be 
                                                        

13 Moreland Nature Plan, page 9 

counteracted by activities such as increasing 
vegetation cover and use of water sensitive urban 
design. Key environmental benefits of taking 
action to reduce the Urban Heat Island Effect 
include more resilient urban ecosystems which 
provide a healthier, cooler habitat for animals. 

Protection of the environment is also enshrined 
into planning law, with the purpose of the 
Planning and Environment Act 1987 being to 
“establish a framework for planning the use, 
development and protection of land in Victoria in 
the present and long-term interests of all 
Victorians” (emphasis added). Within established 
areas of Melbourne this ‘protection’ of land, and 
therefore the environment, is sought through the 
application of various controls on clearing native 
vegetation. 

Much of the land immediately adjacent to the 
waterways is in public ownership or management, 
with Council and State Government policies 
arguably sufficient to ensure the ongoing 
protection of these areas. However it is recognised 
that the provision of native and indigenous 
vegetation, reduced use of weed species, and 
sensitive siting of development over a broader 
area have a number of benefits for both the 
environment and our community’s enjoyment of it. 

Whilst objectives and strategies that refer to the 
need for sensitive design adjacent to landscapes 
that have environmental, scenic or open space 
significance are able to be implemented where a 
planning permit is required, there are a number of 
forms of development (including vegetation 
removal, other works, and construction of some 
buildings) which do not require planning approval 
under the zone provisions. Implementation of the 
MIVA and related policies through application of a 
suitable Overlay to protect sites that it identifies as 
being significant is appropriate, whilst a 
methodical application of an Overlay along the 
Creek valleys is necessary to give full expression 
to the following Objectives and Strategies of the 
Scheme: 
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Clause 12.01-1S 

Strategies to “assist the protection and 
conservation of Victoria’s biodiversity” include: 

 Using “biodiversity information to identify 
important areas of biodiversity, including key 
habitat for rare or threatened species and 
communities, and strategically valuable 
biodiversity sites”; 

 Assisting “the identification, protection and 
management of important areas of biodiversity”; 
and  

 Assisting “the establishment, protection and re-
establishment of links between important areas 
of biodiversity, including through a network of 
green spaces and large-scale native vegetation 
corridor projects.” 

Clause 12.03-1S 

Strategies to “protect and enhance river corridors, 
waterways, lakes and wetlands” include: 

 Protecting “the environmental, cultural and 
landscape values of all water bodies and 
wetlands”; 

 Ensuring that “development responds to and 
respects the significant environmental, 
conservation, cultural, aesthetic, open space, 
recreation and tourism assets of water bodies 
and wetlands”; and 

 Ensuring that “development is sensitively 
designed and sited to maintain and enhance 
environmental assets, significant views and 
landscapes along river corridors and waterways 
and adjacent to lakes and wetlands”. 

Clause 12.05-1S 

Strategies to “protect and conserve 
environmentally sensitive areas” include protecting 
environmentally sensitive areas with significant 
recreational value (specifically noted as including 
the Merri Creek) from development that would 
diminish their environmental conservation or 
recreational values. 

Clause 12.05-2S 

Strategies to “protect and enhance significant 
landscapes and open spaces that contribute to 
character, identity and sustainable environments”, 
include: 

 Ensuring “development does not detract from 
the natural qualities of significant landscape 
areas” and “important natural features are 
protected and enhanced”; 

 Recognizing “the natural landscape for its 
aesthetic value and as a fully functioning 
system”; and 

 Seeking to improve “the landscape qualities, 
open space linkages and environmental 
performance in significant landscapes and open 
spaces”. 

Clause 14.02-1S  

Clause 14.02-1S, in seeking to “assist the 
protection and restoration of catchments, water 
bodies, ground water, and the marine 
environment” outlines that vegetated buffer zones 
at least 30m wide should be provided on each side 
of waterways to 

 Maintain the natural drainage function, stream 
habitat and wildlife corridors and landscape 
values, 

 Minimise erosion of stream banks and verges, 
and 

 Reduce polluted surface runoff from adjacent 
land uses. 

Clause 19.02-6S  

Strategies to “establish, manage and improve a 
diverse and integrated network of public open 
space that meets the needs of the community” 
include ensuring that open space networks: 

 “Ensure that land use and development 
adjoining regional open space networks, 
national parks and conservation reserves 
complements the open space in terms of visual 
and noise impacts, preservation of vegetation 
and treatment of waste water to reduce turbidity 
and pollution”;  

 “Ensure public access is not prevented by 
developments along stream banks and 
foreshores”.  

Clause 19.02-6R  

To “strengthen the integrated metropolitan open 
space network” planning should ensure major 
open space corridors are protected and enhanced. 
This will include protection of water’s edge 
parklands from “intrusion and encroachment of 
development that impacts on open space and their 
natural landscape setting”. 
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Clause 19.02-6L 

Local strategies relating to open space that also 
have direct implication for built form include 
ensuring that development is designed to preserve 
or enhance public access to open space. 

Clause 53.18 

The provisions of Clause 53.18 acknowledge the 
role that stormwater can play, both positively and 
negatively, in the environment and in human 
enjoyment of spaces, and require Council to 
assess these when considering an application for 
buildings and works or subdivision.  They also 
include requirements for appropriate site 
management during construction. 

Clause 02.03-2 

In the local context, Clause 02.03-2 outlines that: 

Council seeks to improve and protect its 
environmental and landscape values by: 

 Creating a diverse urban forest of trees and 
other vegetation that will enhance urban 
ecology and greening in both the public and 
private realm. 

 Protecting and enhancing habitat corridors 
in parks and along waterways.  

 Protecting the ecological integrity of the 
Merri, Moonee Ponds, Edgars, Westbreen 
and Merlynston Creek corridors and 
remaining areas of remnant vegetation 
areas.  

 Encouraging development to be sensitive to 
all river and creek interfaces. 

State policies which seek to maintain biodiversity 
are supported by a local objective to increase tree 
canopy cover and enhance the ecological values of 
the city by designing and siting developments to 
protect and enhance areas of remnant vegetation 
and indigenous revegetation as identified on 
Strategic Framework Plan: Open Space.14

 

 

                                                        
14 Clause 12.01-01L 
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These findings would indicate that, in addition to 
reviewing the functionality of the ESO controls 
over the Merri, Moonee Ponds, Merlynston and 
Edgars Creeks, there is merit in considering 
whether controls are appropriate over the Upfield 
rail corridor, the Westbreen Creek and 
Campbellfield Creek. 

Figure 7 shows the MIVA assessment sites as well 
as the vegetation significance of individual plots of 
vegetation and these 21 key areas. More detailed 
maps of the key areas are contained in 
Appendix 1. 

 Location of key sites of environmental significance  
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For example, the Overlay extends up to 545m 
from the Merri Creek at the south-eastern corner 
of 161A Newlands Road, seemingly due to the 
large size of original allotments in this area. Land 
subdivision conducted over recent decades means 
that properties such as those at 159 and 161A 
Newlands Road, as well as those in Milkman Way 
are located within the Overlay despite being well 
removed from the Merri Creek and associated 
areas of environmental significance. Construction, 
earthworks and vegetation removal on these 
properties, which are developed with small 
industrial buildings, will have no appreciable 
impact upon the significance of the waterway.  

Distance from the Creek alone is not the sole 
factor to be considered however. Whilst land as 
far as 390m from Edgars Creek at the south-
western corner of 120 Newlands Road is covered 
by the Overlay, this is reflective of the extent of 
significant vegetation in this location. 

The Overlay surrounding the Merlynston Creek is 
more discrete in size, with an overall width of 35-
40m. 

It is noted that in some locations the Overlay does 
not extend to the municipal boundary, appearing 
instead to terminate at the Creek bank. Whilst it is 
unlikely to have any practical impact, given the 
parkland nature of the adjoining land, this would 
appear to be an anomaly. As an example, Figure 8 
depicts this discrepancy in the vicinity of Tate 
Reserve. 

 Boundary of the ESO1 relative to 
municipal boundary and Merri Creek in 
Coburg East 

 

Piped waterways 

At present the ESO1 applies over sections of 
waterway that have long been piped. In these 
areas the waterway is located beneath private 
land and roadways as well as parkland. In practice 
this has resulted in: 

 The boundary of the ESO effectively forming the 
front setback line along Sussex Street; 

 Little impact upon landscaping, as the area 
affected is largely either frontage setback or 
covered by roads and industrial buildings; 

The alignment of the Overlay does not accord with 
the alignment of the natural waterway to the 
south of the Fawkner Memorial Park, but follows 
the pipe which now performs much of its drainage 
function. The Moreland Nature Map identifies the 
existence of a habitat corridor through the area, 
connecting the Fawkner Memorial Park to the 
north with the Upfield Railway line and Merri 
Creek to the east. It is considered more likely that 
wildlife follow the natural channel than the 
underground one given the presence of parkland 
in the natural alignment.  

The low relevance of the Overlay objectives and 
decision guidelines to properties along the piped 
waterways, as well as the apparent error in 
alignment of the Overlay currently undermines 
perceptions of the relevance of the control.  

Having regard to the nature of construction above 
it, the waterway is unlikely to be reverted to an 
open stream in these locations, and the current 
ESO wording will continue to have limited 
application to these areas. There is potential 
however to improve the role of the land as a 
habitat corridor. 

Schedule 2 

Open waterways 

By contrast, the ESO2 primarily impacts upon 
public land along the waterways, with the area 
now home to the suburb of Gowanbrae, and small 
areas in the vicinities of Deveraux Street and Main 
Street Oak Park being departures from this rule. 
The section of ESO2 surrounding Melville Creek 
(which, like part of Merlynston Creek, is piped) has 
an overall width of 30-35m.  
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The rationale for mapping of the ESO2 is not well 
understood. Documentation extending from the 
early Watercourse Setbacks contained in the 
Broadmeadows and Brunswick Planning Schemes 
to the Moonee Ponds Creek Strategic Plan 2011 
would indicate that provision of a 30m vegetated 
buffer along the Creek was desired to “maintain 
the natural drainage function, stream habitat and 
wildlife corridors and landscape values to minimise 
erosion of stream banks and verges”22. However, 
this guidance does not appear to have been 
adopted, with setbacks ranging from less than 
15m in a number of locations to more than 800m 
within the suburb of Gowanbrae. It is unclear if the 
latter extent was as a result of the significance of 
previous vegetation in that area or the fact that it 
was located within a single land parcel. The extent 
of the Overlay often approximates the extent of 
parkland but does apply to it exclusively. Overlay 
boundaries also do not accord with the location of 
significant vegetation, property boundaries, 
topography or distance from the Creek. In addition, 
in the southern portion of the municipality, the 
Overlay does not extend to the Creek itself, which 
also forms the municipal boundary, in a similar 
manner as is described for the ESO1.  

Despite the existence of the ESO, construction of 
the residential development at Gowanbrae has 
had a catastrophic impact upon much of the 
significant grasslands that previously occupied the 
area. As shown in Figure 9, in 2011 residual areas 
of remnant vegetation of national and state 
significance were restricted to space close to the 
waterway, a small group of lots that were 
undeveloped at the time, and the parkland 
immediately abutting them. Only two of these 
private allotments remained undeveloped in 
December 2020. 

The lack of clarity for the current mapping rationale 
and modification to the landscape at Gowanbrae 
indicates that a review of the purposes and extent 
of the control is appropriate. 

 

 Residual areas of significant vegetation within Gowanbrae 

 

                                                        

22 Moonee Ponds Creek Strategic Plan 2011, 
page 30 
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Consideration of how the control is performing 
included an assessment of the officer reports on 
all applications lodged within the Overlay’s extent 
over a 10 year period. This indicated: 

 Poor application of the permit exemptions, with 
the impact of cultural heritage being considered 
in very few applications, with fewer still 
requiring information that would be necessary to 
test the exemption. 

 A preference for advertising to the Merri Creek 
Management Committee as a means of 
obtaining their views, but inconsistency in 
conducting this notification. 

 No evidence of consideration of the views of the 
Moonee Ponds Creek Coordinating Committee 
(MCCC) or Aboriginal Affairs, Victorian Heritage 
Services Branch. It is noted however that the 
MCCC no longer exists, and the review did not 
investigate whether there had been any broad-
scale consideration of whether the views of an 
alternative body should be sought. 

 Limited evidence of consideration of the views 
of Melbourne Water, and some confusion from 
the Authority as to the nature of advice it should 
provide. 

 A lack of application of the control purposes and 
reference to the decision guidelines in many 
instances, with assessments often overly simple 
and focused on neighbourhood character. This 
would appear to be at least partially due to the 
lack of clear decision guidelines within the 
Schedule text 

 Difficulty in understanding the relevance of the 
control to properties relatively remote from the 
Creek or where the waterway is in an 
underground pipe. It is observed that this 
difficulty can undermine perceptions of the 
validity of the control. 

 A failure to identify that the ESO protects a 
broad range of vegetation types, not trees alone. 

 Low levels of evidence of referral to the 
Guideline documents, particularly with respect 
to the Moonee Ponds Creek. A review of the 
document itself reveals that it has limited 
applicability to consideration of applications on 
private land. 

                                                        
24 For example: Project Planning & Development Pty 
Ltd v Moreland CC [2015] VCAT 1513 and Land 
Republic Pty Ltd v Moreland CC [2017] VCAT 1157    
25 MLP Corporation Pty Ltd v Moreland CC [2017] 
VCAT 1566 

 Consideration of dwellings within the 
Gowanbrae Estate was largely limited to the its 
compliance with the Development Plan Overlay 
Schedule 6 and potential visual impact that the 
dwelling would have from the Creek, bearing in 
mind the consistent two-three storey form that 
was being developed, and with an assumption 
that buildings separated from the creek would 
have little or no impact upon it. There was 
limited evidence of site inspections involving 
viewing a property from the Creek itself, 
information on residual vegetation on the 
allotments, and permits did not include 
requirements for landscaping. It would appear 
that the presence of the ESO did not alter or 
influence built form outcomes on these 
properties, where the original subdivision set the 
scene for development.  

 No perceptible impact upon permit conditions 
relating to landscaping, stormwater or external 
illumination when compared with similar 
applications located outside of the Overlay.  

The result is that whilst the controls may have 
altered built form adjacent to the waterways, they 
have resulted in little impact to the landscape or 
habitat value of private land or on built form at 
greater distances from the waterways. Inspections 
indicate that this extends to ongoing use of non-
indigenous and sometimes weed species within 
landscaping of multi dwelling development 
adjacent to the Moonee Ponds Creek. 

VCAT decisions 

VCAT’s consideration of the ESO1 varied 
significantly, from having no stated regard to the 
Overlay24 to a detailed assessment. Those 
applications where a detailed assessment was 
conducted were more likely to follow a detailed 
Council assessment, and to lead to the Tribunal 
upholding Council’s decision on the application.  
Notable examples included the applications for 
review at 2 Spry Street, Coburg North25 and 
58 Trade Place, Coburg North26. The importance 
of a methodology having been utilised in mapping 
the Overlay, rather than a blanket control having 
been applied was expressed in the latter. 

26 Antech Property Group Pty Ltd v Moreland CC 
[2020] VCAT 759    
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https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCAT/2017/1157.html?context=1;query=P2451/2016;mask_path=au/cases/vic/VSC%20au/cases/vic/VicSC%20au/cases/vic/VSCA%20au/cases/vic/VicCorC%20au/cases/vic/VCC%20au/cases/vic/VMC%20au/cases/vic/VicRp%20au/cases/vic/VicLawRp%20au/cases/vic/VicLawTLegO%20au/cases/vic/VicWABWRp%20au/cases/vic/VicWWABRp%20au/cases/vic/VicWWRp%20au/cases/vic/VicAATRp%20au/cases/vic/VBAB%20au/cases/vic/VDPB%20au/cases/vic/VHerCl%20au/cases/vic/VMPB%20au/cases/vic/VMPBPSP%20au/cases/vic/VPrivCmr%20au/cases/vic/VPYRB%20au/cases/vic/VicPABRp%20au/cases/vic/PPV%20au/cases/vic/VPSRB%20au/cases/vic/VCAT%20au/cases/vic/aat%20au/cases/vic/VADT%20au/cases/vic/VCGLR%20au/cases/vic/VDBT%20au/cases/vic/VICmr%20au/cases/vic/VLSC%20au/cases/vic/VLPT%20au/cases/vic/VMHRB%20au/cases/vic/VMHT%20au/cases/vic/VicPRp%20au/cases/vic/VRAT%20au/legis/vic/consol_act%20au/legis/vic/num_act%20au/legis/vic/hist_act%20au/legis/vic/reprint_act%20au/legis/vic/anglican%20au/legis/vic/repealed_act%20au/legis/vic/consol_reg%20au/legis/vic/consol_reg%20au/legis/vic/num_reg%20au/legis/vic/reprint_reg%20au/legis/vic/repealed_reg%20au/legis/vic/bill%20au/legis/vic/bill_em%20au/other/VicBillsRR%20au/other/vic_gazette%20au/other/VicOmbPRp%20au/other/VicSARCAD%20au/other/rulings/vicsro/VICSROBF%20au/other/rulings/vicsro/VICSRODT%20au/other/rulings/vicsro/VICSRODA%20au/other/rulings/vicsro/VICSROFHOG%20au/other/rulings/vicsro/VICSROFID%20au/other/rulings/vicsro/VICSROGEN%20au/other/rulings/vicsro/VICSROLT%20au/other/rulings/vicsro/VICSROLTA%20au/other/rulings/vicsro/VICSROPT%20au/other/rulings/vicsro/VICSROPTA%20au/other/rulings/vicsro/VICSROSD%20au/other/rulings/vicsro/VICSROTAA
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCAT/2017/1157.html?context=1;query=P2451/2016;mask_path=au/cases/vic/VSC%20au/cases/vic/VicSC%20au/cases/vic/VSCA%20au/cases/vic/VicCorC%20au/cases/vic/VCC%20au/cases/vic/VMC%20au/cases/vic/VicRp%20au/cases/vic/VicLawRp%20au/cases/vic/VicLawTLegO%20au/cases/vic/VicWABWRp%20au/cases/vic/VicWWABRp%20au/cases/vic/VicWWRp%20au/cases/vic/VicAATRp%20au/cases/vic/VBAB%20au/cases/vic/VDPB%20au/cases/vic/VHerCl%20au/cases/vic/VMPB%20au/cases/vic/VMPBPSP%20au/cases/vic/VPrivCmr%20au/cases/vic/VPYRB%20au/cases/vic/VicPABRp%20au/cases/vic/PPV%20au/cases/vic/VPSRB%20au/cases/vic/VCAT%20au/cases/vic/aat%20au/cases/vic/VADT%20au/cases/vic/VCGLR%20au/cases/vic/VDBT%20au/cases/vic/VICmr%20au/cases/vic/VLSC%20au/cases/vic/VLPT%20au/cases/vic/VMHRB%20au/cases/vic/VMHT%20au/cases/vic/VicPRp%20au/cases/vic/VRAT%20au/legis/vic/consol_act%20au/legis/vic/num_act%20au/legis/vic/hist_act%20au/legis/vic/reprint_act%20au/legis/vic/anglican%20au/legis/vic/repealed_act%20au/legis/vic/consol_reg%20au/legis/vic/consol_reg%20au/legis/vic/num_reg%20au/legis/vic/reprint_reg%20au/legis/vic/repealed_reg%20au/legis/vic/bill%20au/legis/vic/bill_em%20au/other/VicBillsRR%20au/other/vic_gazette%20au/other/VicOmbPRp%20au/other/VicSARCAD%20au/other/rulings/vicsro/VICSROBF%20au/other/rulings/vicsro/VICSRODT%20au/other/rulings/vicsro/VICSRODA%20au/other/rulings/vicsro/VICSROFHOG%20au/other/rulings/vicsro/VICSROFID%20au/other/rulings/vicsro/VICSROGEN%20au/other/rulings/vicsro/VICSROLT%20au/other/rulings/vicsro/VICSROLTA%20au/other/rulings/vicsro/VICSROPT%20au/other/rulings/vicsro/VICSROPTA%20au/other/rulings/vicsro/VICSROSD%20au/other/rulings/vicsro/VICSROTAA
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCAT/2017/1566.html?context=1;query=P969/2017;mask_path=au/cases/vic/VSC%20au/cases/vic/VicSC%20au/cases/vic/VSCA%20au/cases/vic/VicCorC%20au/cases/vic/VCC%20au/cases/vic/VMC%20au/cases/vic/VicRp%20au/cases/vic/VicLawRp%20au/cases/vic/VicLawTLegO%20au/cases/vic/VicWABWRp%20au/cases/vic/VicWWABRp%20au/cases/vic/VicWWRp%20au/cases/vic/VicAATRp%20au/cases/vic/VBAB%20au/cases/vic/VDPB%20au/cases/vic/VHerCl%20au/cases/vic/VMPB%20au/cases/vic/VMPBPSP%20au/cases/vic/VPrivCmr%20au/cases/vic/VPYRB%20au/cases/vic/VicPABRp%20au/cases/vic/PPV%20au/cases/vic/VPSRB%20au/cases/vic/VCAT%20au/cases/vic/aat%20au/cases/vic/VADT%20au/cases/vic/VCGLR%20au/cases/vic/VDBT%20au/cases/vic/VICmr%20au/cases/vic/VLSC%20au/cases/vic/VLPT%20au/cases/vic/VMHRB%20au/cases/vic/VMHT%20au/cases/vic/VicPRp%20au/cases/vic/VRAT%20au/legis/vic/consol_act%20au/legis/vic/num_act%20au/legis/vic/hist_act%20au/legis/vic/reprint_act%20au/legis/vic/anglican%20au/legis/vic/repealed_act%20au/legis/vic/consol_reg%20au/legis/vic/consol_reg%20au/legis/vic/num_reg%20au/legis/vic/reprint_reg%20au/legis/vic/repealed_reg%20au/legis/vic/bill%20au/legis/vic/bill_em%20au/other/VicBillsRR%20au/other/vic_gazette%20au/other/VicOmbPRp%20au/other/VicSARCAD%20au/other/rulings/vicsro/VICSROBF%20au/other/rulings/vicsro/VICSRODT%20au/other/rulings/vicsro/VICSRODA%20au/other/rulings/vicsro/VICSROFHOG%20au/other/rulings/vicsro/VICSROFID%20au/other/rulings/vicsro/VICSROGEN%20au/other/rulings/vicsro/VICSROLT%20au/other/rulings/vicsro/VICSROLTA%20au/other/rulings/vicsro/VICSROPT%20au/other/rulings/vicsro/VICSROPTA%20au/other/rulings/vicsro/VICSROSD%20au/other/rulings/vicsro/VICSROTAA
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCAT/2017/1566.html?context=1;query=P969/2017;mask_path=au/cases/vic/VSC%20au/cases/vic/VicSC%20au/cases/vic/VSCA%20au/cases/vic/VicCorC%20au/cases/vic/VCC%20au/cases/vic/VMC%20au/cases/vic/VicRp%20au/cases/vic/VicLawRp%20au/cases/vic/VicLawTLegO%20au/cases/vic/VicWABWRp%20au/cases/vic/VicWWABRp%20au/cases/vic/VicWWRp%20au/cases/vic/VicAATRp%20au/cases/vic/VBAB%20au/cases/vic/VDPB%20au/cases/vic/VHerCl%20au/cases/vic/VMPB%20au/cases/vic/VMPBPSP%20au/cases/vic/VPrivCmr%20au/cases/vic/VPYRB%20au/cases/vic/VicPABRp%20au/cases/vic/PPV%20au/cases/vic/VPSRB%20au/cases/vic/VCAT%20au/cases/vic/aat%20au/cases/vic/VADT%20au/cases/vic/VCGLR%20au/cases/vic/VDBT%20au/cases/vic/VICmr%20au/cases/vic/VLSC%20au/cases/vic/VLPT%20au/cases/vic/VMHRB%20au/cases/vic/VMHT%20au/cases/vic/VicPRp%20au/cases/vic/VRAT%20au/legis/vic/consol_act%20au/legis/vic/num_act%20au/legis/vic/hist_act%20au/legis/vic/reprint_act%20au/legis/vic/anglican%20au/legis/vic/repealed_act%20au/legis/vic/consol_reg%20au/legis/vic/consol_reg%20au/legis/vic/num_reg%20au/legis/vic/reprint_reg%20au/legis/vic/repealed_reg%20au/legis/vic/bill%20au/legis/vic/bill_em%20au/other/VicBillsRR%20au/other/vic_gazette%20au/other/VicOmbPRp%20au/other/VicSARCAD%20au/other/rulings/vicsro/VICSROBF%20au/other/rulings/vicsro/VICSRODT%20au/other/rulings/vicsro/VICSRODA%20au/other/rulings/vicsro/VICSROFHOG%20au/other/rulings/vicsro/VICSROFID%20au/other/rulings/vicsro/VICSROGEN%20au/other/rulings/vicsro/VICSROLT%20au/other/rulings/vicsro/VICSROLTA%20au/other/rulings/vicsro/VICSROPT%20au/other/rulings/vicsro/VICSROPTA%20au/other/rulings/vicsro/VICSROSD%20au/other/rulings/vicsro/VICSROTAA
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCAT/2020/759.html?context=1;query=P2261/2019;mask_path=au/cases/vic/VSC%20au/cases/vic/VicSC%20au/cases/vic/VSCA%20au/cases/vic/VicCorC%20au/cases/vic/VCC%20au/cases/vic/VMC%20au/cases/vic/VicRp%20au/cases/vic/VicLawRp%20au/cases/vic/VicLawTLegO%20au/cases/vic/VicWABWRp%20au/cases/vic/VicWWABRp%20au/cases/vic/VicWWRp%20au/cases/vic/VicAATRp%20au/cases/vic/VBAB%20au/cases/vic/VDPB%20au/cases/vic/VHerCl%20au/cases/vic/VMPB%20au/cases/vic/VMPBPSP%20au/cases/vic/VPrivCmr%20au/cases/vic/VPYRB%20au/cases/vic/VicPABRp%20au/cases/vic/PPV%20au/cases/vic/VPSRB%20au/cases/vic/VCAT%20au/cases/vic/aat%20au/cases/vic/VADT%20au/cases/vic/VCGLR%20au/cases/vic/VDBT%20au/cases/vic/VICmr%20au/cases/vic/VLSC%20au/cases/vic/VLPT%20au/cases/vic/VMHRB%20au/cases/vic/VMHT%20au/cases/vic/VicPRp%20au/cases/vic/VRAT%20au/legis/vic/consol_act%20au/legis/vic/num_act%20au/legis/vic/hist_act%20au/legis/vic/reprint_act%20au/legis/vic/anglican%20au/legis/vic/repealed_act%20au/legis/vic/consol_reg%20au/legis/vic/consol_reg%20au/legis/vic/num_reg%20au/legis/vic/reprint_reg%20au/legis/vic/repealed_reg%20au/legis/vic/bill%20au/legis/vic/bill_em%20au/other/VicBillsRR%20au/other/vic_gazette%20au/other/VicOmbPRp%20au/other/VicSARCAD%20au/other/rulings/vicsro/VICSROBF%20au/other/rulings/vicsro/VICSRODT%20au/other/rulings/vicsro/VICSRODA%20au/other/rulings/vicsro/VICSROFHOG%20au/other/rulings/vicsro/VICSROFID%20au/other/rulings/vicsro/VICSROGEN%20au/other/rulings/vicsro/VICSROLT%20au/other/rulings/vicsro/VICSROLTA%20au/other/rulings/vicsro/VICSROPT%20au/other/rulings/vicsro/VICSROPTA%20au/other/rulings/vicsro/VICSROSD%20au/other/rulings/vicsro/VICSROTAA
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCAT/2020/759.html?context=1;query=P2261/2019;mask_path=au/cases/vic/VSC%20au/cases/vic/VicSC%20au/cases/vic/VSCA%20au/cases/vic/VicCorC%20au/cases/vic/VCC%20au/cases/vic/VMC%20au/cases/vic/VicRp%20au/cases/vic/VicLawRp%20au/cases/vic/VicLawTLegO%20au/cases/vic/VicWABWRp%20au/cases/vic/VicWWABRp%20au/cases/vic/VicWWRp%20au/cases/vic/VicAATRp%20au/cases/vic/VBAB%20au/cases/vic/VDPB%20au/cases/vic/VHerCl%20au/cases/vic/VMPB%20au/cases/vic/VMPBPSP%20au/cases/vic/VPrivCmr%20au/cases/vic/VPYRB%20au/cases/vic/VicPABRp%20au/cases/vic/PPV%20au/cases/vic/VPSRB%20au/cases/vic/VCAT%20au/cases/vic/aat%20au/cases/vic/VADT%20au/cases/vic/VCGLR%20au/cases/vic/VDBT%20au/cases/vic/VICmr%20au/cases/vic/VLSC%20au/cases/vic/VLPT%20au/cases/vic/VMHRB%20au/cases/vic/VMHT%20au/cases/vic/VicPRp%20au/cases/vic/VRAT%20au/legis/vic/consol_act%20au/legis/vic/num_act%20au/legis/vic/hist_act%20au/legis/vic/reprint_act%20au/legis/vic/anglican%20au/legis/vic/repealed_act%20au/legis/vic/consol_reg%20au/legis/vic/consol_reg%20au/legis/vic/num_reg%20au/legis/vic/reprint_reg%20au/legis/vic/repealed_reg%20au/legis/vic/bill%20au/legis/vic/bill_em%20au/other/VicBillsRR%20au/other/vic_gazette%20au/other/VicOmbPRp%20au/other/VicSARCAD%20au/other/rulings/vicsro/VICSROBF%20au/other/rulings/vicsro/VICSRODT%20au/other/rulings/vicsro/VICSRODA%20au/other/rulings/vicsro/VICSROFHOG%20au/other/rulings/vicsro/VICSROFID%20au/other/rulings/vicsro/VICSROGEN%20au/other/rulings/vicsro/VICSROLT%20au/other/rulings/vicsro/VICSROLTA%20au/other/rulings/vicsro/VICSROPT%20au/other/rulings/vicsro/VICSROPTA%20au/other/rulings/vicsro/VICSROSD%20au/other/rulings/vicsro/VICSROTAA


https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCAT/2003/530.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCAT/2002/1720.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCAT/2008/1980.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCAT/2008/1980.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCAT/2010/686.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCAT/2010/686.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCAT/2020/392.html?context=1;query=P1476/2019;mask_path=au/cases/vic/VCAT
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VCAT/2020/392.html?context=1;query=P1476/2019;mask_path=au/cases/vic/VCAT
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The lack of permit requirement for fencing along 
the Merri Creek would appear to be directly at 
odds with the Merri Creek Environs Strategy. Use 
of permit exemptions to encourage transparent 
fencing along waterways is considered to be 
advantageous, as such fencing retains the desired 
boundary delineation whilst allowing surveillance 
of the parkland from private property. Whilst such 
fencing is supported by urban design policies 
within the planning scheme, a lack of permit 
requirement for boundary fencing overwhelmingly 
results in perpetuation of timber paling fences 
along parkland boundaries.  
In addition to the anticipated safety improvements 
for users of the parkland that are associated with 
passive surveillance, transparent fencing allows 
residents to have visual ‘ownership’ of the 
parkland. The State government advises that 
those who spend time in nature are more likely to 
recognise its importance and seek to protect it29. 
By enabling adjoining residents to interact with 
nature from within their properties, it is anticipated 
that an increased understanding of the importance 
of the flora and fauna that it contains will result. 

The Development Guidelines for the Merri Creek 
aid decision making along that waterway, however 
little guidance is provided by the Moonee Ponds 
Creek Landscape Revival Strategy, Northern Zone 
Concept Plan, or Concept Plan. Due to the 
infrequency of permit applications along the 
waterways it is considered that the provision of a 
suitable guidance document to assist planners in 
understanding the environmental considerations 
inherit in the ESO would be advantageous. It is 
understood that Melbourne Water are considering 
the development of such guidelines, and these 
may be a useful reference. Alternatively, 
development of a Moreland-specific document 
may be necessary. This should include advice on a 
range of matters, and diagrammatic assistance to 
provide clarity for decision makers and proponents 
alike. 

                                                        

29 Protecting Victoria’s Environment - Biodiversity 2037, 
The State of Victoria Department of Environment, Land, 
Water and Planning, 2017 

Land, including privately owned land, along 
waterways has an important role in supporting 
wildlife, and the protection and enhancement of 
these areas as habitat for indigenous flora and 
fauna should be a core objective of the 
Environmental Significance Overlay. 

The MIVA provides information in relation to the 
significance of specific patches of vegetation. In 
determining an appropriate Overlay extent it is 
necessary to consider the need to protect these 
patches in a manner that links them to provide 
protection of a habitat corridor; and the 
importance of this environmental resource to 
people as well as fauna and flora. The latter should 
have regard to the differing characteristics of the 
creeks. 

With this in mind, it is noted that there are 
variations in the extent of vegetation buffer 
specified as appropriate in a range of the 
background documents reviewed: 

 Clauses14.02-1S and 19.02-6L of the Moreland 
Planning Scheme seek the provision of 
vegetation within 30m of either side of Creek 
banks; 

 The Merri Creek Development Guidelines 1999 
seek to ensure that a 12m deep landscape 
buffer is provided between a shared trail and 
development, and at the top of the escarpment 
where no trail is provided. 

 Melbourne Water’s ‘Waterway Corridors: 
Guidelines for greenfield development areas 
within the Port Phillip and Westernport Region’ 
(Waterway Corridor Guidelines) incorporate a 
more nuanced approach based upon the size of 
the waterway and its individual characteristics.  

Of these, it is considered that the approach taken 
by the Waterway Corridor Guidelines, with 
adjustments for topography as necessary, is 
appropriate.  
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 Waterway Corridor Schematic for natural waterways31 

 

The Guidelines indicate that Councils are generally 
responsible for management of streams with 
catchments of less than 60ha. They note the 
difficulty in determining an appropriate corridor 
width for them, concluding that 

… hydrology and nutrient/ sediment/pollutant 
input may be equally or more important than 
‘buffer’ widths in maintaining their condition. 
A 10-20m buffer width for each bank is cited 
as a recommended minimum in several 
studies listed in this document.32 

Land within the Core Riparian Zone and Vegetated 
buffer as outlined in the Waterway Corridor 
Guidelines should be included in the Overlay. An 
assessment of waterways would indicate that the 
setbacks in Table 5 are an appropriate baseline for 
the natural waterways. 

The hydraulic width of constructed waterways is 
currently being revised, with Melbourne Water 
adjusting their mapping to include an allowance 
for climate change. It is anticipated that this would 
increase the area subject to inundation as a result 
of the 1% AEP flood event, which in turn would 
impact upon the buffer sought. This table and the 
resultant mapping will need to be revised after the 
Melbourne Water mapping is finalised in late the 
second half of 2021. 

                                                        

31 Source: Waterway Corridors: Guidelines for greenfield development areas within the Port Phillip and 
Westernport Region, Melbourne Water, 2013, page 12. 
32 Waterway Corridors: Guidelines for greenfield development areas within the Port Phillip and Westernport 
Region, Melbourne Water, 2013, page 11 
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The mapping detailed in Appendices 4-7 should 
be considered as a draft Overlay extent, with 
anticipated refinements including revisions 
following the detailed considerations outlined for 
some areas in the appendices, as well as the 
following: 

Reducing complexity 

The draft Overlay boundary is complicated in form, 
and it is considered that application of the Overlay 
in practical terms would benefit from a 
simplification of boundaries to property 
boundaries where these are in relatively close 
proximity to the draft Overlay extent, and a 
reduction in the complexity of the boundary for 
larger parcels, as depicted in Figure 15. 

Public parkland adjacent to the waterway 

Waterways, and vegetation along waterways are 
important as habitat and movement corridors for 
native fauna and are recognised in regional 
strategies such as Melbourne Water Healthy 
Waterways Strategy. Parkland adjacent to the 
waterway has a greater potential to be 
revegetated to support wildlife than similarly 
located private land given Moreland’s urban 
context and should be included within the Overlay 
in recognition of this.  Including a 5m buffer around 
these spaces would encourage the provision of an 
appropriate interface with the parkland, including 
landscaping, transparent fencing and building 
design that includes opportunities for passive 
surveillance. 

The preparation of this review has revealed that 
the Public Open Space dataset in Council’s 
records, upon which the current mapping is based, 
is incomplete. Prior to finalising a draft Overlay 
extent this should be updated to ensure that all 
parkland along the waterways and a 5m buffer 
around it, is included. 

 
 Example simplification of Overlay boundary 
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The City of Moreland, whilst highly urbanised, 
contains a number of areas of remnant habitat 
which are of national and state significance. 
Revegetation works in some areas have also been 
sufficiently successful to result in their now being 
of state significance. Whilst this is encouraging, 
significant vegetation patches continue to be 
under threat from development. The loss and 
degradation of these areas have implications for 
the survival of native fauna, as well as for the 
health and wellbeing of people living and visiting 
our City. Conversely, maintenance and 
improvement to areas of habitat significance has 
the potential to benefit both people and native 
fauna. 

Private land has an important role to play in 
providing habitat: maintenance of existing remnant 
vegetation patches; planting of indigenous 
species; avoiding the use of weed species; and the 
appropriate siting and design of development all 
have the potential to contribute to the 
environmental significance of the creek corridors. 

This review has found that use of the 
Environmental Significance Overlay to protect 
areas along the Merri and Moonee Ponds Creeks 
and their tributaries is appropriate, but that 
modifications are required to both the extent and 
wording of the existing controls within the 
Moreland Planning Scheme. An expansion of the 
Overlay to include additional areas of 
environmental significance is also warranted.  
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