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Inquiry into the protections within the Victorian Planning Framework

 

Organisation Name:Protect Clifton Hill 
Your position or role: President 

YOUR SUBMISSION
Submission: 
Our submission relates to the 3rd term of reference - delivering certainty and fairness in planning decisions 
for communities, and particular:
(a) mandatory height limits and minimum apartment sizes;
(c) community concerns about VCAT appeal processes;
(d) protecting third party appeal rights.

From our recent experience, we believe the planning system is ‘broken’ and requires fundamental reform to 
ensure certainty and fairness for communities. The current system allows individual developers to enjoy 
extraordinary profit at the expense of surrounding residents and businesses. Reform must address this 
inequity to ensure that development projects return a reasonable risk-weighted return to investors and that 
the interests of the local community are given greater weight by strengthening the role of elected local 
government representatives in planning decisions.

Across the City of Yarra, we have a pockets covered by DDOs in addition to the general requirements of the 
Yarra Planning Scheme. Whilst the municipality is still dominated by fine grained residential areas with 
significant heritage values, Protect Clifton Hill is concerned that a) all levels of government appear to resist 
setting mandatory height limits and
b) height limits are 'relative' - that is, there is no consistent definition or parameters for low, mid and high-
rise across the municipality.

The effect is that there is no certainty for the community nor adequate guidance for developers in what is 
appropriate for the area, and that this creates incentives for 'ambit claims' by developers who operate on the 
win-win assumption that either they will 'get away with it' or at worst will only have to reduce their proposed 
building height by one or two floors.

Residents in Clifton Hill accept the need for greater housing density and urban renewal, particularly in some 
of the semi-industrial and under-utilised land in inner Melbourne. With this acceptance comes the 
expectation that any new development will be sensitive to its environment, and will contribute to the local 
economy and foster community interaction and cohesion.

Property development can be very profitable. Robust regulation and controls are needed to ensure that 
individual developers do not reap profits well above the average return on investment at the expense of local 
residents who often suffer losses in amenity (from traffic, overlooking, noise, crowded schools) or financial 
losses due to lower property values.

In late 2020/early 2021, a large number of local residents banded together to form Protect Clifton Hill Inc. 
The impetus was to object to a very large (55m high) commercial development that would be within metres 
of single and double storey cottages in the surrounding streets. The land in question was zoned Commercial 
2, not subject of a DDO and therefore was largely without any planning controls.

Council officers liaised with the developer directly to address problems with the proposed project. A revised 
proposal reduced the height by two levels (albeit, still significantly higher than any adjacent development 

LC EPC 
INQUIRY INTO THE PROTECTIONS WITHIN THE VICTORIAN PLANNING FRAMEWORK 

SUBMISSION 35 
RECEIVED 25 JANUARY 2022

Page 1 of 2



planned), then further amendments were agreed over time. In the meantime, the developer brought 
proceedings at VCAT based on Yarra Council’s “failure to make a decision”. By the day the VCAT hearing 
commenced, the Council, or more accurately, the Council planners, no longer had any material objections to 
the proposal and approved it under their delegated powers. 

This meant that the project was never recommended for approval by Yarra Council and so was never 
considered by our elected representatives, who were aware of the community's concerns regarding increased 
traffic, nighttime noise and overlooking. Instead, the residents were forced to participate in a protracted and 
expensive hearing at VCAT, fighting the highly paid and skilled legal teams of both the developer and 
Council. Ultimately, the developer won the appeal without any significant changes to the proposal.

Our submission is that this situation should never have arisen. Elected councillors must have the opportunity 
to represent their constituents and their community in determining all significant planning applications. 
Grounds to appeal at VCAT must also be significantly narrowed to redress the current inequity whereby 
well-resourced developers can ‘play the system’ to bypass the scrutiny of elected councillors. As things 
presently stand, it seems that developers can rely on favourable decisions by local government planning 
departments and then engage highly paid experts and lawyers to overcome the objections of local residents. 
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