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Submission to the 

Victorian Legislative Council Environment and Planning Committee 

Inquiry into the Protections within the Victorian Planning Framework 

20 January 2022 

The Secretary 

Legislative Council Environment and Planning Committee 

Parliament House, Spring Street 

EAST MELBOURNE VIC 3002 

Dear Sir / Madam 

As a member of the Brunswick Residents’ Network (BRN), I am forwarding this submission to the 

Legislative Council Environment and Planning Committee inquiry on the adequacy of the Planning and 

Environment Act 1987 and Protections within the Victorian Planning Framework. 

BRN is a local community network that links people across our neighbourhood, in the City of Moreland. 

As local residents, we believe that renters, owners and local businesses should have a greater say over 

State government and Council decisions that affect our suburbs. We agree with the state-wide strategic 

goal of increasing housing and commercial density in major activity centres in inner-city suburbs. 

However we believe this process must be better managed, and rhetoric that increased density will always 

mean “increased amenity” does not match the reality on the ground. 

As detailed below, I would submit that that any changes to the Planning and Environment Act must be 

based on the following principles: 

1. The community must have genuine rights to participate

2. Local government’s role in planning must be maintained and improved

3. The planning scheme must integrate issues of environment and sustainability

4. Developers should not be able to sit on project permits for extended periods

5. VicSmart and ResCode must maintain residents’ rights on reviews and appeals

6. The planning system must set clearer standards

7. There should be improved transparency and access to information on planning

8. Powers of the Minister and State government Department should be clarified and codified.

9. There should be significant reform of VCAT planning hearings

I would be happy to participate in a public hearing to elaborate on these issues, if the opportunity is 

available. 

Yours sincerely 

Nic Maclellan 
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Thank you for the opportunity to contribute to the Legislative Council Environment and Planning 

Committee inquiry on the adequacy of the Planning and Environment Act 1987. I submit that 

improvement and changes to the Act should be based on the following principles: 

 

1) The community must have genuine rights to participate 
 

It is vital that equity of access to the planning system by all affected participants and fair outcomes for 

people are not compromised by changes to promote “efficiency” in Victoria’s planning system. The 

solution to planning delays is not to remove residents’ rights – it is to make the system more accessible, 

less costly, more non-adversarial and more efficient.  

 

Any new planning policies must have formalised community engagement practices that give residents, 

tenants and local stakeholders the chance to have input into the ways their neighbourhoods are 

transformed by high-density developments and shifts in housing stock. The best sort of community 

development should draw on the expertise and lived experience of people residing, working and playing 

in the area. 

 

The suggestion from developers that the planning permit application process is overly complex, or 

delayed and rendered inefficient by third party appeal rights is not credible. Ordinary members of the 

public deserve to have a real say in their own planning system. This should include a legislated right to 

object to planning permit applications and to appeal planning permit decisions. The right to enforce 

breaches of planning requirements should be entrenched in statute. 

 

There are often complaints from government officials and developers that resident involvement delays 

or frustrates project applications. However the solution is not to remove residents’ rights – it is to: 

 

• clarify the roles and responsibilities of all parties to the planning scheme; 

• enhance participation by better training, information and resources on how to use the planning 

system (e.g. through training sessions run by planning bodies or other community-run 

associations); 

• improve transparency by ensuring easy online access to planning information and documentation 

(like planning permits, objections and advisory committee recommendations), so that resident 

responses are based on evidence rather than rumour; 

• extend a mandatory requirement for relevant parties to notify adjoining property owners of 

decisions and the state of applications. We do not support reductions to notice requirements – 

indeed we believe that for major projects there should be an extension of legally required 

notification, beyond neighbouring properties.   
 

A central outcome of this inquiry should be a re-affirmation of the principle that local residents and 

businesses have the right to fully participate in the planning scheme, and this right should be 

included in the Planning and Environment Act, legislating rights to notification, review and appeal. 

 

2) Local government’s role in planning must be maintained and improved 
 

In recent years, there has been a shift towards centralised planning at the urging of the development 

industry and planning bodies. Changes to the Victorian planning scheme have taken some planning 

powers away from local councils, in an effort to fast track development, which in turn provokes resident 

responses.  
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While there may be criticism of some local councils, the planning scheme should not be taken away 

from local government and centralised in State Government planning bodies or expert panels. Many of 

the delays in Planning Scheme Amendments occur within the Department rather than local government. 

Local governments are critical partners in the planning system, given their knowledge of particular 

circumstances at local level. The State government has a responsibility to assist, with financial and 

technical resources, their work with the community to resolve conflicts over planning. 

 

If the State government has criticisms of local governments that are unable to afford or attract a 

workforce to sustain the processing of applications, this resourcing question should not lead to a removal 

of local involvement in the planning scheme. 

 

3) The planning scheme must integrate issues of environment and sustainability  
 

A key outcome of the planning system should be to develop liveable and environmentally sustainable 

communities, with adequate and accessible infrastructure and services, and an appropriate mix of 

employment, cultural and social opportunities. This issue of environmental sustainability will be of 

increasing importance, given the adverse effects of climate change and the urban heat island effect. 

 

At local level, protecting neighbourhood character and amenity is crucial and is often ignored by 

developers. Any changes to the Planning and Environment Act must take into account a broader agenda, 

recognising the need for sustainable environments in urban as well as rural settings. 

 

Sustainability must be central to the planning system and the inquiry should develop a positive plan for 

protecting public land and open space, including green wedges in outer suburbs (which should not be 

opened further to developers).  

 

Sustainability issues that need to be addressed include:  

 

• climate change mitigation and adaptation;  

• improved public transport and active transport (walking, cycling etc);  

• expanding open space and new parkland in inner city suburbs, and expanding the urban tree 

canopy; 

• protecting agricultural land and food security; and  

• maintaining community health (especially for changes in the planned environment that assist the 

elderly or people living with disabilities.) 

 

There should be a legislated requirement that planners incorporate these sustainability issues into their 

planning decisions, rather than they are simply “considered” when assessing applications alongside other 

economic interests. 

 

A central outcome of this inquiry should be the integration of issues of sustainability and climate 

resilience into the Planning and Environment Act and a new focus on meeting Victoria’s 

environmental challenges.  
 
The State Government and local Councils should commit to increased tree canopy cover across both 

public and private land within their jurisdiction, and provide annual reports on their progress towards 

targets for greening our suburbs. 
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4) Developers should not be able to sit on project permits for extended periods 

 
In a suburb when many old factories are slated for re-development, Brunswick residents are often 

blamed for NIMBY resistance to broader state-wide strategic goals of increasing high-density in major 

activity centres. Many residents agree with increasing housing density in principle, but are concerned 

that developers are using the rhetoric of “high density” development for speculation rather than a 

planned community. 

 

This is evident in the number of projects in the City of Moreland where developers use VCAT, 

Ministerial call-ins and other elements of the planning scheme to obtain permits for multi-storey 

buildings – but the land and permit are then sold on rather than buildings commenced. This process 

changes land value and drives the second (or third) developer to seek greater offsets from Council in 

order to make their profits (increased height, less environmental sustainability in design and 

construction; less commitment to social housing, parking or community services within the project etc). 

 

More than a decade ago, an academic study of problems with high density development in Brunswick 

noted this issue of land speculation:  
 

“This policy failure has often been sheeted home to resident and local government resistance to 

densification. This narrative is insufficient to explain this failure at a metropolitan-wide scale and is 

clearly mistaken in [Brunswick], where aspects of the planning system appear to thwart the aims of 

strategic policy by encouraging speculation and producing vacant sites…Such permits produce significant 

capital gains that can be cashed without construction…. The current planning system encourages ambit 

claims, contestation, cynicism and speculation as it thwarts negotiations between residents, Councils and 

developers over the achievement of a more compact city. The idea that resident resistance is the main 

problem to be overcome obscures the role the planning system itself.”1 

 

The committee should recommend regulation of the practice of ‘land banking’ - obtaining a planning 

permit for a major project, but delaying its use through extensions, before selling land and permit.  

 

5) VicSmart-Plus and ResCode: maintaining residents’ rights on review and appeals 

BRN is concerned about proposed changes to ResCode and VicSmart, foreshadowed in the paper from 

the Department of Environment, Land Water, and Planning (DEWLP) “Improving the Operation of 

ResCode: A New Model for Assessment.”2  

 

The term “VicSmartPlus” has been bandied around for 18 months (mainly between Moreland Council 

and the State Government’s DELWP). VicSmart Plus is a proposed streamlining of unit approvals in 

residential zones, through changes that could lead to more intense development outcomes, especially in 

the Neighbourhood Residential Zone (NRZ) and the General Residential Zone (GRZ). We are 

concerned that new changes could introduce a 30-day process to approve a second dwelling on a lot (not 

to be confused with granny flat or 'secondary dwelling'), while removing notification rights. 

 

This issue has already been a matter of dispute in our municipality, as seen during 2020 hearings of a 

Planning Panel into proposed Amendment C190 to the Moreland Planning Scheme.3 The proposed 

 
1 Ian Woodcock, Kim Dovey, Simon Wollan & Ian Robertson (2011): Speculation and Resistance: Constraints on Compact 

City Policy Implementation in Melbourne, Urban Policy and Research, DOI:10.1080/08111146.2011.581335 
2 Improving the Operation of ResCode: A New Model for Assessment https://engage.vic.gov.au/improving-operation-rescode 
3 Planning panels Victoria: Panel Report - Moreland Planning Scheme Amendment C190: Better Outcomes for Two 

Dwellings, 1 December 2020. https://www moreland.vic.gov.au/globalassets/areas/amendments/amendmentslib-

7208/c190/moreland-c190more-panel-report.pdf 
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amendment aimed to introduce an additional class of application into the state government’s ‘VicSmart’ 

planning provisions. If C190 had been adopted, an application for two dwellings on a lot would go 

through a VicSmart amendment pathway, which means that neighbours would not be notified about the 

project and would have no right to appeal to VCAT.4  

 

Moreland’s 10-day fast track process would allow a permit to issue quickly for the demolition of a house 

and construction of two dwellings on a lot, without advertising to neighbours. We argued before the 

Panel that this amendment was not in the common interest, given it pioneers the removal of community 

rights in planning two-unit developments in Moreland’s two key residential zones: the NRZ and the 

GRZ.  

 

A central element of Moreland Council’s submission to the Planning Panel was that the right to 

notification, review and appeal do not add value to the planning process for dual occupancy projects, 

which are the major form of planning application in the northern wards of the municipality. In response 

to community concerns and some reservations in the Planning Panel report, Moreland Council has 

wisely delayed introduction of C190, to see what the State Government will propose. DELWP 

correspondence to Moreland Council, released in the course of the C190 Panel hearing, shows the 

Department is “reviewing VicSmart Provisions” and moving towards a codified process to roll out 

medium density in “identified locations.”5 

 

BRN is concerned that – in concert with DEWLP – our Council is trialling proposals that seek 

progressively to remove a range of resident third party rights in the planning process, as a way of 

improving development outcomes. There is a “trade-off” culture that does not sit well: a culture of 

always seeking ways to incentivise developers at residents’ expense, and by taking away clarity and 

adding confusion to residents’ understanding of how planning works. 

 

While Victorian planning law allows for the removal of notification and appeal provisions in certain 

circumstances, BRN does not believe that this change towards VicSmart-Plus is appropriate. As BRN 

submitted to the Planning Panel: “We believe that this attitude is short-sighted, and that the removal of 

notification and review provisions will have un-intended consequences. Indeed, there is a danger that it 

will create more, not less disputes…The removal of notice has potential to generate increase bad blood 

between neighbours, as objectors feel they have no say in a change that may affect their amenity.” 

 

We believe that Moreland Council plans to roll out its streaming process in all residential zones will 

open the gates for a Victorian VicSmart provision. Even though Plan Melbourne states such provisions 

could be considered in future “in defined locations”, Moreland is paving the way for all residential land 

to receive two-dwellings without due process. There's also a tiny reference in the 'Red Tape 

commissioner report’ regarding processes for approvals of new back-yard dwelling requirements being 

onerous.6  

 

The inquiry should recommend that the State government abandon any moves to create new 

VicSmart-Plus pathways that remove residents’ right to notification, appeal and review. 

 

 

 

 
4 Amendment C190 – Better Outcomes for Two Dwellings on a Lot. https://www.moreland.vic.gov.au/planning-

building/planning-scheme-amendments/current-amendments/amendment-C190-betteroutcomes/ 
5 “Streamlining medium density housing”, letter from Phil Burns, DEWLP Director, Planning Systems, to Moreland City 

Council, 7 September 2020. 
6 Better Regulation Victoria report, from the Planning and Building Approvals Process review 
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6) The planning system must set clearer standards 
 

Over many years, residents in our neighbourhood have sought mandatory, rather than discretionary, 

controls in the Moreland Planning Scheme, especially over issues such as height, setbacks, sustainability 

requirements and safety (e.g. over cladding). We believe that such planning controls should be 

mandatory (i.e. Council should not have the discretion to do deals with developers to increase height 

levels above regulated limits in local structure plans). The Minister must not sign off on the heights as 

‘preferred’ or the Design and Development Overlays (DDOs) ‘as permit triggers only’. 

 

There should also be a review of Victorian Activity Centre boundaries and their interface with 

residential zones. The planning scheme should be amended to ensure that development of Activity 

centres respects the neighbourhood character of adjacent areas. 

 

The majority of new projects in Brunswick and Brunswick East are expensive one- and two-bedroom 

apartments, rather than a mix of housing types to meet the objective of creating neighbourhoods that 

cater for people’s housing needs over their lifetime. The Victorian Planning Provisions should include 

statutory requirements for developers to incorporate a proportion of public and social housing in major 

multi-dwelling projects, to ensure that an appropriate mix of housing continues into the future. 

 

The inquiry should recommend that a clause be inserted into Section 84B of the Planning and 

Environment Act requiring VCAT to give effect to the planning policies of local Councils. The 

inquiry should recommend that Councils be given powers to set mandatory planning standards such 

as height limits, lot sizes, minimum apartment sizes, heritage and site coverage by buildings. 

 

7) There should be improved transparency and access to information on planning 
 

Urban planning is an area where, in order to maintain public confidence, transparency and accountability 

must be paramount. BRN therefore proposes that a publicly available register be kept of all meetings 

between developer representatives, Councillors, and Council officers, including dates and times, and the 

application numbers and address of the development. 

 

As highlighted by State anti-corruption bodies in Queensland and New South Wales and the IBAC 

Inquiry into the Casey Council, transparency and accountability can be compromised by perceived 

conflicts of interests between developers, local government councillors and staff, and political parties at 

State level. To ensure public confidence, political and campaign donations by property developers 

should be banned. 

 

Beyond these broader proposals, there are a number of practical measures that should be legislated in the 

Planning and Environment Act to assist public participation in the planning process. Such changes 

would reinforce the clear intent of the recently amended Local Government Act 2020, to embed 

community engagement and require participatory democracy of Councils. This intent is often undercut 

by the complexity, jargon and cost of the planning process. Transparency measures in the Act could 

include:  

 

• Setting timeframes for responses to resident requests,  

• setting a clear pricing schedule if a fee is to be charged for access, with provisions for reduction 

or removal of fees in cases of hardship,  

• allocating responsibility for compliance,  

• providing contact people for documents by topic or a general officer role,  

• complying with international, national and state guidance and standards on accessibility, 
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• addressing the information requirements in CALD languages,  

• cutting planning jargon and mandating ‘plain English’ (there should be a requirement that 

information in English should meet international standards for plain and direct language and State and 

Local websites must maintain accessibility for people with a communications disability). 

 

The inquiry should recommend a ban on political and campaign donations by property developers. As 

a minimum, a new transparency policy should be embedded in the Planning and Environment Act, 

with detailed reference to transparency standards.  

 

8) Powers of the Minister and State Government Department should be clarified 

and codified. 
 

In our area of Brunswick, there is intense frustration at the way that DEWLP and successive Planning 

ministers have overridden local processes of consultation, negotiation and agreement. Residents are 

angry that they commit extensive personal time and resources to Council processes or to hearings, 

submissions, expert evidence and argument before a planning panel, followed by significant deliberation 

by the panel, only for the panel’s report to be disregarded as the project is called in.  

 

We are concerned that under all governments there has been an increase in Ministerial call-ins for 

projects that do not have an exceptional character for the State. We are also concerned about the failure 

of these call-ins to give due consideration to local planning policies and resident concerns. 

 

There is also a lack of clarity concerning the criteria that allows a Minister to call in a project under 

s97B of the Planning and Environment Act 1987.  

 

Criteria for calling in projects should be clarified and codified and subject to a legislated process that 

allows proper consideration of social, economic and environmental impacts; as well as guaranteeing 

appropriate public participation. We also believe that there should be appeal rights regarding the 

Minister’s decisions, and that planning panels should be required to have regard to local government 

policies. 

 

9) VCAT reform 
 

There is a need for significant reform of the Victorian Civil and Administrative Tribunal (VCAT), to 

address the current imbalance between developers, local residents and affected neighbours. 

 

Tribunals like VCAT are supposed to be different to courts. In most cases, tribunals have been 

established to create greater access to and equity in the justice system. They are intended to be cheaper, 

quicker, less formal and more efficient than the courts. This is clearly stated in VCAT’s mandate: 

“VCAT’s purpose is to provide Victorians with a low cost, accessible, efficient and independent tribunal 

delivering high quality dispute resolution.”  

 

However many citizens in Victoria, seeking to object to a planning permit, find themselves in an 

adversarial, legally-focussed dispute process, facing off against SCs, barristers and a stream of supposed 

“experts” who are little more than hired guns. Major developers and government agencies can afford to 

hire lawyers, planning and technical experts, and often claim the expenses as a tax deduction for their 

project. Local residents can rarely match the money laid out by developers in an adversarial and jargon-

filled process. 
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Beyond this, many locals have been shocked that their own expert knowledge of the community and 

how it lives and works has been disregarded, in contrast to the testimony of alleged “experts”. In recent 

disputes over major planning projects in Brunswick, supposed experts have given testimony who have 

not even visited the suburb to conduct investigations. They often lack practical knowledge of the locality 

(traffic movements, neighbourhood character, patterns of cycle and pedestrian activity etc). At the same 

time, the knowledge of the site or area from people who have lived and worked in the municipality for 

years seem to be lightly tossed aside. 

 

The State Government has introduced significant increases to the cost for appeals to VCAT in recent 

years. This has disadvantaged many Moreland residents on low and middle incomes.  
 
The current high cost of accessing VCAT (such as the need for residents to pay for legal or technical 

experts) already discriminates against people living across Moreland, who are seeing significant re-

development of old industrial sites. Residents of wealthier suburbs may be able to bear the cost, but 

increased fees and costs discriminate against lower-income residents in the northern suburbs. The 

majority of residents in Moreland fall into the bottom half of individual income groups (with almost 

55% of the population being in the medium lowest to lowest income quartiles), yet they are facing 

significant gentrification as developers oppose Council policy on social housing and affordable housing. 

 

As our suburbs grow through housing density, many developers are reluctant to address the associated 

need for increased and better services, affordable housing, open space and traffic management. There is 

a danger they will use the expense of the VCAT appeals system to oppose resident concerns or Council 

policy. With increased costs for each day of a hearing, there is a danger that developers for multi-million 

dollar projects will drag out VCAT proceedings as a way of overcoming resident objections.  

 

There are already numerous examples in Moreland where developers have used VCAT to override 

negotiated solutions between Council and residents. For example, the developers of the East Brunswick 

Village appeal to VCAT as a way of overriding Council policy on affordable and social housing, even 

though more than 500 apartments were proposed in the first phase of construction, with more to come in 

the future. The developers also used the appeal to VCAT to oppose significant contributions to traffic 

management in adjoining residential streets, a key concern for local residents.7   

 

While it is important to promote greater efficiency and transparency in the planning scheme, there is still 

a fundamental need to maintain systems of regulation to protect environment, sustainability, heritage and 

amenity. Our experience facing developers in Brunswick has left us sceptical of the industries oft-

proclaimed intention to deliver appropriate high density projects that address community needs, open 

space and sustainable design. To increase their return on investment, developers regularly use VCAT to 

override Council policy on height, built form, affordable housing, open space etc. Any policy proposing 

greater self-regulation by the construction industry should be rejected, given repeated scandals (such as 

the national cladding disaster that has left homeowners and taxpayers out of pocket, while building, 

developers and surveyors have walked away from their primary responsibility for safety).  

 

 
7 East Brunswick Village Pty Ltd v Moreland CC [2012] VCAT 1307 (3 September 2012) 

http://www.austlii.edu.au/cgi-

bin/sinodisp/au/cases/vic/VCAT/2012/1307.html?stem=0&synonyms=0&query=title(Moreland%20) 
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