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Foreword
Vickie Roach

There were a lot of challenges. Some are like 

those of many other Aboriginal and Torres 

Strait Islander women in prisons and police 

cells. I was Stolen Generation and my mum was 

too. I was taken when I was two years old. Child 

welfare and the police held me responsible for 

things that kids at home with their families 

never would have been. I never learned ‘normal’ 

relationships. I was on my own by the age of 13. 

I ended up squatting and got addicted to heroin.

When I was young, I felt like I had no power 

to do anything. All I could do was rebel in my 

own way and run away. When I was 17, I went to 

adult prison for self-administering heroin and 

returned shortly after release for credit fraud. I 

then found some stability in my life and man-

aged to stay on the ‘right’ side of the fence for 

the next 10 years. When I did go back inside, 

it was after losing my son in a bitter custody 

dispute with a violent ex-partner, other violent 

relationships and sexual assault. 

I know, like too many Aboriginal and Torres 

Strait Islander women, what it feels like to be 

stuck in a violent relationship and to have no 

trust in police. I know what it is like to have 

police press charges against you even though 

you are the victim.
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I spent many years in and out of the 
courts, children’s homes and jails. 
Now I have a Masters degree and I’m a 
writer, an activist and an advocate for 
the de-carceration of my people.
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The last time I went to prison it was because I injured someone – 

accidentally, but seriously. It is a deep source of shame, but it was also a big 

wake up call. While in prison, I fought to be allowed to study philosophy, 

sociology, literature and writing, and worked with lawyers and activists, 

as an equal, to successfully challenge prisoner voting ban laws in the High 

Court. I’ve always been an avid reader and had a strong sense of justice. 

While education in prison was important for me, what would have been 

more helpful would have been not being taken from my mother, and not 

being criminalised at a young age. I needed support, stable housing and 

healing when I was young, not punishment. Later, I needed stable housing 

to escape family violence, but I was unsafe and vulnerable. 

Governments need to recognise that Aboriginal and Torres Strait 

Islander women have different needs and strengths to men. This report 

is important because it focuses on Aboriginal and Torres Strait Islander 

women, who have been overlooked for too long.

Too many of our women are trapped in an unresponsive criminal justice 

system. What is needed are approaches that deal with drugs, family 

violence, housing, loss of self-esteem, disconnection from country and 

culture and the myriad other cultural complexities faced by Aboriginal 

and Torres Strait Islander women, which result in ever increasing numbers 

of our women and young girls being criminalised. 

The criminal justice system assigns personal responsibility and pun-

ishes Aboriginal and Torres Strait Islander women for actions that are the 

consequence of failed child removal and forced assimilation policies. If we 

are truly concerned about justice for Aboriginal and Torres Strait Islander 

women however, we should be asking ourselves and our governments, 

how we as a society have so badly failed these women.

We need alternatives that are healing, not punitive. There’s nothing to 

be gained from a punitive approach; it doesn’t deter crime. You need to 

respect women’s dignity, but so often the criminal justice system takes 

that away. 

The criminal justice system damages women, children, men, entire 

communities. Governments need to get rid of laws that are criminalising 

so many of our women. When women go to jail, kids are often left behind 

and go into the child protection system. We have no trust in that system. 

‘Tough on crime’ does not work. We need more prevention and diversion. 

Governments should be looking for ways to close prisons. Governments, 

courts and police need to work with and learn from Aboriginal and Tor-

res Strait Islander people. We know the solutions – investment in housing, 

education and health – that’s what makes a difference and helps commu-

nities stay strong and healthy.
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“My granddaughter paid the biggest 
price. She’s lying in the graveyard 
and we’re still waiting for justice. She 
should never have been locked up. 
If there were proper and fair laws in 
place, she would be with us today.”

Nanna Carol Roe, fighting for justice  

for her granddaughter, Ms Dhu.

Executive Summary

The crisis of Aboriginal and Torres Strait Islander women’s 

over-imprisonment, both in prisons and police cells, is 

causing immeasurable harm. 

The tragic and preventable death of Ms Dhu, a 22 

year old Yamatji woman, while in the custody of Western 

Australian police because of unpaid fines is a devastating 

example of how the justice system fails Aboriginal and 

Torres Strait Islander women. Despite repeatedly asking 

for help, Ms Dhu died of an infection flowing from a 

fractured rib – an injury sustained as a result of family 

violence. Being unable to pay fines saw her locked up and 

treated inhumanely by police officers before dying in their 

care. At a time when she needed help, the justice system 

punished her. 

Ms Dhu’s case is not an isolated one – the deaths 

of eleven women in prisons and police cells for minor 

offending were examined by the Royal Commission into 

Aboriginal Deaths in Custody. Only nine months ago, 

another young Aboriginal woman and the mother of four 

children, died while in police custody in NSW.

Women’s imprisonment rates generally have soared 

much faster than men’s in recent decades. Today, 

Aboriginal and Torres Strait Islander women’s over-

imprisonment rates are nearly 2.5 times what they were 

at the time of the landmark 1991 report of the Royal 

Commission into Aboriginal Deaths in Custody.

Today, Aboriginal and Torres Strait Islander women 

comprise 34 per cent of women behind bars but only 2 

per cent of the adult female Australian population. Even 

more women are cycling in and out of courts and police 

cells. This is a crisis, carrying with it profound effects for 
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Islander women and children. Critically, it emphasises the 

importance of investing in communities and Aboriginal and 

Torres Strait Islander community-driven prevention and 

early-intervention measures. Such approaches will tackle 

the causes of offending, whilst building safer, stronger and 

more resilient communities. 

This report builds on Change the Record’s vital work. 

The report’s emphasis is on the criminal justice system 

and the importance of responding to the distinct rights, 

histories and circumstances of Aboriginal and Torres Strait 

Islander women, which are different in many respects to 

those of men. In particular, violence against Aboriginal and 

Torres Strait Islander women, which contributes directly 

and indirectly to women’s offending, must be addressed to 

reduce the number of Aboriginal and Torres Strait Islander 

women in the criminal justice system, both as victim/

survivors and offenders. Strategies must also be respon-

sive to the vital roles Aboriginal and Torres Strait Islander 

women play in their communities and families, including as 

primary carers of children.

Critically, this report calls for strategies to be design-

ed, implemented and evaluated by, and in partnership 

with, Aboriginal and Torres Strait Islander women, 

consistent with principles of community control and 

self-determination.

Reducing the racialised and gendered impact of state 

and territory criminal justice systems requires system-

wide structural and cultural change. A shift away from 

‘tough on crime’ approaches is urgently needed, including 

non-punitive responses to low level offending and public 

drunkenness. 

Governments need to shift away from justice systems 

that perpetuate cycles of disadvantage and instead build 

systems that focus on empowering Aboriginal and Torres 

Strait Islander women to turn their lives around. 

This requires Aboriginal and Torres Strait Islander Legal 

Services and Aboriginal Family Violence Prevention Legal 

Services to be properly and sustainably funded to provide 

holistic assistance and meet demand. It requires signifi-

cant changes to policing practices that see Aboriginal and 

Torres Strait Islander women simultaneously over-policed 

as offenders and under-policed as victim/survivors. 

Further, governments need to prioritise initiatives that 

divert women out of the justice system and that promote 

connection with family, community and country.

Reducing Aboriginal and Torres Strait Islander women’s 

over-imprisonment also requires key decision-makers, 

like police and courts, to reckon with the impacts of 

colonisation and institutionalised discrimination, including 

the differential impacts on Aboriginal and Torres Strait 

Islander women and men.

Aboriginal and Torres Strait Islander women, their children 

and their communities.

While the vast majority of Aboriginal and Torres Strait 

Islander women will never enter the justice system as 

offenders, the lives of those who do are marked by acute 

disadvantage. The overwhelming majority of Aboriginal 

and Torres Strait Islander women in prison are survivors 

of physical and sexual violence. Many also struggle with 

housing insecurity, poverty, mental illness, disability and 

the effects of trauma. These factors intersect with, and 

compound the impact of, oppressive and discriminatory 

laws, policies and practices, both past and present. Too 

often, the impact of the justice system is to punish and 

entrench disadvantage, rather than promoting healing, 

support and rehabilitation.

Criminal justice systems across Australia continue 

to be largely unresponsive to the unique experiences, 

circumstances and strengths of Aboriginal and Torres 

Strait Islander women. Successive governments have 

forfeited opportunities to prioritise preventative and 

diversionary approaches that are tailored to address  

the drivers of offending.

Some 80 per cent of Aboriginal and Torres Strait 

Islander women in prisons are mothers. Many women in 

the justice system care not only for their own children, 

but for the children of others and family who are sick and 

elderly. Prosecuting and imprisoning women is damaging 

for Aboriginal and Torres Strait Islander children, who are 

already over-represented in child protection and youth 

justice systems.

Despite growing evidence that prison harms and that 

once in prison, women are more likely to return, we see 

more and more women imprisoned, including growing 

numbers in prison awaiting trial or sentencing (‘on 

remand’). This is simply unacceptable. When women are 

taken into custody, even for short periods on remand, the 

impacts can be life altering, long-term and intergenera-

tional; disconnection from family and community, children 

taken into child protection, housing and employment lost.

There are ways to respond to women’s offending that 

are more effective and cheaper and that address the 

causes of offending. All levels of government can and 

must do better.

The Change the Record Coalition represents an 

opportunity for governments to work with Aboriginal and 

Torres Strait Islander people to develop solutions. Change 

the Record is large coalition of Aboriginal and Torres Strait 

Islander, human rights and community organisations. Its 

Blueprint for Change outlines a series of recommendations 

and 12 overarching principles for reducing imprisonment 

rates and violence against Aboriginal and Torres Strait 
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Recommendations

Recommendation 1:
All levels of government commit to increased 
funding and support for Aboriginal and Torres 
Strait Islander community-led prevention and early 
intervention efforts to reduce violence against 
women and offending by women.

Recommendation 2:
Federal, state and territory governments develop 
consistent data collection systems that track 
Aboriginal and Torres Strait Islander women’s 
trajectory through criminal justice systems. 
Systems should ensure that data is disaggregated, 
including on the basis of race, sex, gender identity, 
intersex status, age, disability, socio-economic 
status and family responsibilities.

Recommendation 3:
State and territory governments review laws and 
policies to identify those which unreasonably and 
disproportionately criminalise Aboriginal and 
Torres Strait Islander women, with a view to:
• decriminalising minor offences that are more 

appropriately dealt with in non-punitive ways
• implementing alternative non-punitive 

responses to low level offending and public 
drunkenness

• abolishing laws that lead to the imprisonment 
of people who cannot pay fines. 

Recommendation 4:
State and territory governments develop and 
implement long-term community-led Aboriginal 
and Torres Strait Islander Justice Agreements, which 
include:
• measures that build on the strengths of 

Aboriginal and Torres Strait Islander women to 
address offending and experiences of violence

• a monitoring and evaluation plan involving 
partnership with Aboriginal and Torres Strait 
Islander communities and organisations. 

Recommendation 5:
The Council of Australian Governments develop, 
in partnership with Aboriginal and Torres Strait 
Islander peak organisations, a fully resourced 
national plan of action or partnership agreement 
directed towards addressing Aboriginal and Torres 
Strait Islander over-imprisonment and violence rates.

Recommendation 6:
The Council of Australian Governments develop, in 
partnership with Aboriginal and Torres Strait Islander 
peak organisations, national justice targets to:
• close the gap in the rates of imprisonment 

between Aboriginal and Torres Strait Islander 
people and non-Indigenous people by 2040 

• cut disproportionate rates of violence against 
Aboriginal and Torres Strait Islander people 
to at least close the gap by 2040, with priority 
strategies for women and children.
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Recommendation 11:
State and territory police prioritise developing 
partnership programs with Aboriginal and Torres 
Strait Islander communities that aim to build trust 
and respect between police and young people. 
Programs should include gender-specific responses 
for girls and young women.

Recommendation 12:
State and territory governments invest in diver-
sion initiatives for Aboriginal and Torres Strait 
Islander women, including programs with housing 
for women and children, which are designed and 
run by or in partnership with Aboriginal and Torres 
Strait Islander women. Programs should ensure 
eligibility for women facing multiple charges and 
who have criminal records.

Recommendation 13:
State and territory governments amend criminal 
procedure laws and policies to require police, 
lawyers, courts and corrections officers to prioritise 
diversionary options for Aboriginal and Torres 
Strait Islander women at all stages of the criminal 
process.

Recommendation 14:
State and territory governments develop Work and 
Development Order schemes modelled on the NSW 
scheme, in partnership with Aboriginal and Torres 
Strait Islander community representatives and 
organisations. The scheme should be available both 
as a response to fine default and as an independent 
sentencing option. Family violence survivors should 
be eligible for the scheme and breach of a Work and 
Development Order should not result in further 
penalty.

Recommendation 15:
State and territory governments amend bail and 
sentencing laws and processes to ensure that: 
• historical and systemic factors contributing to 

Aboriginal and Torres Strait Islander people’s 
over-imprisonment are taken into account in 
all bail and sentencing decisions involving 
Aboriginal and Torres Strait Islander people

• informed consideration is given to the impact of 
imprisonment, including remand, on dependent 
children.

Recommendation 7:
The Federal Government, together with state and 
territory governments where appropriate, should:
• permanently reverse planned funding cuts to 

the Aboriginal and Torres Strait Islander Legal 
Services 

• adequately and sustainably fund Aboriginal and 
Torres Strait Islander Legal Services and Family 
Violence Prevention Legal Services to:
 » meet existing demand for services, including 

culturally-safe and specialist prevention and 
early intervention programs

 » address unmet legal need regardless of 
geographic location 

 » develop models of holistic support and case 
management for women.

Recommendation 8:
State and territory police adopt education, training 
and recruitment practices that promote:
• Aboriginal and Torres Strait Islander women’s 

employment and participation
• more appropriate police responses to Aboriginal 

and Torres Strait Islander women both as 
victim/survivors of violence and offenders. 

Recommendation 9:
State and territory police ensure that police proto-
cols and guidelines prioritise the protection of, and 
provision of support to, Aboriginal and Torres Strait 
Islander women and children subject to violence. 
Responding to an incident of family violence should 
never be used as an opportunity to act upon an 
outstanding warrant against a victim/survivor of 
violence.

Recommendation 10:
State and territory governments, in consultation 
with Aboriginal and Torres Strait Islander Legal 
Services, introduce custody notification laws 
that make it mandatory for the police to notify 
Aboriginal and Torres Strait Islander Legal Services 
of any Aboriginal and Torres Strait Islander person 
taken into custody. Aboriginal and Torres Strait 
Islander Legal Services must be resourced to 
respond to notifications with legal and welfare 
checks. Custody notification systems should be 
regularly reviewed.
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and require a specialist approach. Multiple inquiries have 

looked at Aboriginal and Torres Strait Islander children’s 

experiences of youth justice and child protection and the 

inter-relationship between the two and made important 

recommendations.2 

Many of the issues raised in this report are relevant 

to Aboriginal and Torres Strait Islander men’s over-

imprisonment. This is addressed where relevant but is  

not the focus of the report.

Due to the scope of this report, conditions and 

programs in prisons and issues related to parole and 

post-release support are not addressed. There is how-

ever a large body of evidence that points to the need for 

prison systems to respond to the unique needs of women, 

including Aboriginal and Torres Strait Islander women.3 In 

view of the high number of imprisoned women who have 

children, there have been calls for conditional releases, 

child-friendly alternative facilities, parenting support 

programs,and prison policies that promote contact with 

family.4 These matters warrant dedicated attention.

Terminology

The term, ‘Aboriginal and Torres Strait Islander women’ 

is used throughout the report and captures women who 

identify either, or both, as Aboriginal and/or Torres Strait 

Islander. Where original sources use the term ‘Indigenous’, 

‘Aboriginal’ or ‘Koori’, this is reflected in this report. 

The term ‘criminal justice system’ is used broadly to 

capture the laws, systems and processes associated with 

the policing, prosecuting and imprisoning of Aboriginal 

and Torres Strait Islander women, including in police 

custody and on remand. Each state and territory has its 

own criminal justice system.

Terms like ‘imprisonment’ and ‘in custody’ are used 

interchangeable throughout this report. Women in police 

cells and in correctional facilities on remand and after 

sentencing are captured by such terms.

Recommendation 16:
Police and courts in each state and territory 
develop guidance materials and ensure that police 
and judicial officers are regularly educated by 
Aboriginal and Torres Strait Islander people about:
• the gendered impacts of colonisation and 

systemic discrimination and disadvantage
• how these impacts contribute to Aboriginal 

and Torres Strait Islander people’s 
over-imprisonment. 

Recommendation 17:
State and territory governments work with 
Aboriginal and Torres Strait Islander representa-
tives and organisations, including representatives 
of existing Aboriginal and Torres Strait Islander 
sentencing courts, to determine whether, and 
how, to adopt processes for Gladue-type reports in 
sentencing.

Recommendation 18:
State and territory governments work with 
Aboriginal and Torres Strait Islander communities 
to monitor and evaluate the accessibility and 
appropriateness of existing Aboriginal and Torres 
Strait Islander sentencing processes for women.

Scope and limitations

This report brings together key themes from consultations 

with Aboriginal and Torres Strait Islander organisations, 

academics and other experts, however it does not purport 

to speak on behalf of Aboriginal and Torres Strait Islander 

women. 

This report consolidates the existing but limited research 

on Aboriginal and Torres Strait Islander women’s over-

representation in the criminal justice system. It is not 

a comprehensive analysis of issues in each state and 

territory. Instead the report seeks to identify broad themes. 

It is acknowledged that different challenges are faced by 

Aboriginal and Torres Strait Islander women in remote, 

regional and urban areas in different states and territories.

This report addresses Aboriginal and Torres Strait 

Islander women’s experiences of violence as a factor con-

tributing to women’s offending. Responding to violence 

in communities more broadly has been addressed in a 

number of other reports1 and is not within the scope of this 

report. 

In addition, whilst a number of recommendations in 

this report are applicable to girls and young women in the 

youth justice system, this has not been the focus of the re-

port. The needs of children are different to those of adults 

1. See, eg, Harry Blagg et al, In-
novative Models in Addressing 
Violence Against Indigenous 
Women: State of Knowledge 
Paper (Landscapes Issue No 8, 
ANROWS, August 2015).

2. See, eg, current Royal 
Commission into the Protection 
and Detention of Children 
in the Northern Territory; 
<https://childdetentionnt.
royalcommission.gov.au/>.

3. Aboriginal and Torres Strait 
Islander Social Justice Com-
missioner, Social Justice Report 
2002 (Human Rights and Equal 
Opportunity Commission, 2002) 
ch 5; Aboriginal and Torres 
Strait Islander Social Justice 
Commissioner, Social Justice 
Report 2004 (Human Rights and 
Equal Opportunity Commission, 
2005) ch 2.

4. Standing Committee on Justice 
and Community Safety, ACT 
Legislative Assembly, Inquiry into 
Sentencing (Report No 4, March 
2015) 266, recommendations 
29-30.

8 HUMAN RIGHTS LAW CENTRE & CHANGE THE RECORD COALITION

  
IN        

     
   



OVER-REPRESENTED AND OVERLOOKED 9

  
IN        

     
   







The over-imprisonment of Aboriginal 
and Torres Strait Islander women is 
an urgent human rights issue

For Aboriginal and Torres Strait Islander women, systemic 

racial discrimination and sex discrimination are everyday 

realities that intersect and have a compounding impact. 

They are also inextricably linked with other factors, such 

as disability, socio-economic status, age, sexual orienta-

tion and gender identity, which impact individual women 

differently.

The criminal justice system has been blind to this reality 

for too long. Aboriginal and Torres Strait Islander women’s 

right to equality before the law and to non-discrimination 

are imperilled by the lack of policies and programs design-

ed with their unique rights at the core. 

Limited inquiries have examined Aboriginal and Torres 

Strait Islander women’s over-imprisonment as a human 

rights issue. Inquiries by the Anti-Discrimination Commis-

sion Queensland and the NT Ombudsman have focused 

on the conditions of women in prison, rather than the fac-

tors that lead them there. The reports expressed concern 

about systemic sex and racial discrimination against 

women in prison.30 A 2013 report by the Victorian Equal 

Opportunity and Human Rights Commission noted that:

• the failure to address underlying causes of Koori 

women’s over-imprisonment in Victoria compromises 

their human rights, and the rights of Koori children 

and communities who are profoundly impacted when 

women are imprisoned

• the fact that a lack of diversionary options, including 

post-release support, contributes to Koori women’s 

heightened risk of imprisonment ‘offends the right to 

equality before the law’

• the failure to provide culturally competent services 

may be a breach of the positive duty to eliminate 

discrimination in the Victorian Equal Opportunity  

Act 2010.31 

The growth in imprisonment rates and the multiple forms of 

discrimination Aboriginal and Torres Strait Islander women 

face is of international concern. The United Nations 

Special Rapporteur on the Rights of Indigenous Peoples 

has observed:

When looked at through a human rights lens, it is clear 

that many indigenous women and girls have difficulties 

with the law because of prior violations of their human 

rights. Issues associated with disregard for collective 

and individual indigenous rights – such as abuse of 

women, mental health problems and poverty – have 

been identified as causal factors in criminal behaviour 

among indigenous women.32

without having committed an offence through draconian 

‘paperless arrest’ and punitive protective custody laws.21

Of the little available data, it is possible to say about 

Aboriginal and Torres Strait Islander women’s interaction 

with the justice system as offenders that they are:

• nearly twice as likely as non-Indigenous women to 

have been imprisoned previously, which in turn means 

a higher risk of being re-imprisoned22 

• charged and prosecuted at high rates for minor 

offending, such as public order offences, driving and 

vehicle offences and shop-lifting offences, in some 

jurisdictions23

• more likely to be imprisoned for acts intended to 

cause injury than non-Indigenous women24

• more likely to be in prison serving shorter sentences 

than non-Indigenous women25

• being imprisoned on remand in growing numbers26

• at greater risk of being unable to pay fines and comply 

with bail and parole conditions and community 

sentencing orders.27 

Aboriginal and Torres Strait Islander women tend to enter 

the criminal justice system at a younger age than non-

Indigenous women and are more likely to have a mental or 

cognitive disability and to have been subject to sexual and 

family violence than Aboriginal and Torres Strait Islander 

men and non-Indigenous women.28 These characteristics 

are discussed further below.

In terms of broad offending patterns at a national level, 

as much as a national picture can be painted, Aboriginal 

and Torres Strait Islander women are most commonly 

prosecuted for driving and traffic offences, assault 

offences, theft offences and offences against justice 

procedures (breaches of court orders, like bail). By far the 

most common penalty is a fine, but community orders and 

imprisonment are also used.29
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Immediate and generational impacts on children

It is estimated that some 80 per cent of Aboriginal and 

Torres Strait Islander women in prisons are mothers.37 

Women are often the primary or sole carer of their own 

children and the children of extended family members, as 

well as caring for the sick and elderly. When women are 

taken into custody, even for short periods, the impacts 

ripple throughout families and communities and can have 

‘long-term cumulative effects’.38 As the Australian Human 

Rights Commission noted:

Mothers that are prisoners experience difficulties 

in maintaining their relationship with their children 

and suffer disruptions to family life, which can 

lead to their children suffering from emotional and 

behavioural problems. Indigenous women prisoners, 

in particular, can suffer from disruptions to their cultural 

responsibilities and dislocation from their communities.39

The growing number of Aboriginal and Torres Strait 

Islander women entering prisons has concerning implica-

tions for the generations to come. Children whose mothers 

spend time in prison are more likely to have a disrupted 

education, poor health and unstable housing – factors 

that heighten the risk of a young person entering child 

protection or justice systems.40 Aboriginal and Torres Strait 

Islander children are already grossly over-represented 

in child protection systems across Australia. Once in the 

child protection system, the risks of entering the criminal 

justice system increase considerably. For example, recent 

data published by the Australian Institute of Health and 

Welfare indicates that young people on child protection 

orders are 27 times more likely to be under a youth justice 

supervision order in the same year.41

If we are to prevent more and more Aboriginal and 

Torres Strait Islander women ending up in prison and the 

havoc this wreaks on the lives of their children and com-

munities, urgent action must be taken now.

In 2010 the Special Rapporteur conducted a mission to 

Australia and recommended that the Australian Govern-

ment ‘take immediate and concrete steps to address the 

fact that there are a disproportionate number of Aboriginal 

and Torres Strait Islanders, especially juveniles and 

women in custody’.33 Following a visit to Australia in 2017, 

the Special Rapporteur described the over-imprisonment 

of Aboriginal and Torres Strait Islander people as ‘simply 

astounding’ and reiterated the need to address the grow-

ing numbers of women in prison, some 70 to 90 per cent of 

whom are survivors of sexual and family violence.34 

The Special Rapporteur on Violence Against Women 

has also raised concern about the rapid rise in Aboriginal 

and Torres Strait Islander women’s over-imprisonment, 

including the lack of alternatives to prison, and particularly 

for women with children, recommending that governments 

amend laws contributing to over-imprisonment.35 

The over-imprisonment of Aboriginal 
and Torres Strait Islander women 
harms families and communities

Prison is a stressful and traumatic experience for many 

Aboriginal and Torres Strait Islander women, most of 

whom have significant histories of trauma. It disconnects 

women from children, family, community and country. 

The unnecessary imprisonment of a growing number of 

Aboriginal and Torres Strait Islander women contributes to 

the dislocation and fragmentation of families and commu-

nities, when action to strengthen communities is needed. 

The impact of imprisonment on women, their families 

and communities is profound, particularly when viewed 

in the context of the high number of Aboriginal and Torres 

Strait Islander men in custody. The sheer number of men 

and women missing from some families and communities 

creates devastating gaps in terms of parenting, income, 

child care, role models and leadership.36 High imprison-

ment rates see governments spending more money on 

managing prison populations rather than schools, services 

and community-driven programs that aim to prevent 

contact with the criminal justice system. 
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5. Notably, a review into the incar-
ceration of Aboriginal and Torres 
Strait Islander peoples is being 
undertaken by the Australian Law 
Reform Commission during 2017.

6. Notable exceptions include: 
Victorian Equal Opportunity 
and Human Rights Commission  
(VEOHRC), Unfinished Business: 
Koori Women and the Justice 
System (2013); Debbie Kilroy, The 
Over-Representation of Aboriginal 
and Torres Strait Islander Women 
in Prison (Sisters Inside, 2013).

7. Australian Bureau of Statistics 
(ABS), Prisoners in Australia, 2016 
(8 December 2016) (data tables).

8. John Walker, Australian Prisoners 
1991 (Australian Institute of Crimi-
nology, 1992) 22.

9. From 187.6 per 100,000 people to 
464.8 per 100,000 as at 30 June 
2016. See Walker, ibid, 22-23; 
ABS, above n 7.

10. The rate for Aboriginal and Torres 
Strait Islander women was 464.8 
per 100,000 people, while for non-
Indigenous women it was 21.9 per 
100,000 as at 30 June 2016: ABS, 
above n 7.

11. Australian Productivity Commis-
sion, Overcoming Indigenous 
Disadvantage: Key Indicators 2016 
(2016) figure 4.13.1 (119 per cent 
increase).

12. ABS, above n 7.
13. Ibid; ABS, Estimates of Aboriginal 

and Torres Strait Islander Austral-
ians, June 2011 (August 2011); 
ABS, Corrective Services Aus-
tralia, Australia, December Quarter 
2016 (16 March 2017). 

14. Australian Institute of Health and 
Welfare, Youth Justice in Australia 
2015-16 (Bulletin 139, 2017) (data 
tables). 

15. Julie Stubbs, ‘Indigenous Women 
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Family and sexual violence

High numbers of women in prison are survivors of family 

violence and/or sexual violence.50 Even greater numbers of 

Aboriginal and Torres Strait Islander women are survivors 

of violence, with a recent study of Aboriginal women in 

prison in WA indicating that up to 90 per cent had been 

subject to violence.51 A study in 2003 of Aboriginal women 

in prison in NSW found that a staggering 70 per cent were 

survivors of childhood sexual abuse and 44 per cent had 

been subject to sexual violence as adults.52

The number of Aboriginal and Torres Strait Islander 

women in prison who have experienced physical and/

or sexual violence is likely to be higher than reported – it 

has been estimated that around 90 per cent of violence 

against Aboriginal and Torres Strait Islander women is not 

reported to police.53 

Histories of violence contribute to women’s offending 

in direct and indirect ways. In NSW, it was reported by the 

Aboriginal Justice Advisory Council in 2001 that at least 

80 per cent of Aboriginal women surveyed linked previous 

experiences of abuse indirectly to their offending.54 The 

experience and effects of sexual violence have been 

described as ‘central features of women’s pathways into 

offending, their experiences of custody, and their capacity 

to engage in rehabilitation programs’.55 Together with 

the impacts of intergenerational trauma, this indicates a 

clear need for trauma-informed justice system responses, 

which are culturally-safe and led by, or in partnership with, 

Aboriginal and Torres Strait Islander community controlled 

organisations with expertise in supporting victim/survivors 

of family violence. 

While prison may be a respite for a small number of 

women, prisons are not sites of safety and support and are 

ill-equipped to help women build lives free from violence. 

Many of the systems of prisons replicate the dynamics 

of power and control in violent relationships and can 

re-traumatise women.56 Routine strip searching is one 

such practice. In a recent report by the Human Rights Law 

Centre, Vickie Roach compared strip searches to family 

violence in the following way: 

Well how many domestic violence relationships does 

the man actually strip you before he starts smashing 

you around? It’s happened to me. Because it makes you 

more vulnerable, it makes you more exposed, it makes 

their control over you ultimate. And the state uses it in a 

similar way.57

Family violence contributes significantly to women’s 

experiences of homelessness, poverty, poor physical 

and mental health and substance misuse. It can also be a 

catalyst for further trauma through the removal of children. 

challenges facing Aboriginal and Torres Strait Islander 

families and communities today.46

Critically, the systems and institutions of colonisation are 

gendered ones, reinforcing the dominance of white men. 

This means that the institutions and systems of criminal 

justice in Australia have had, and continue to have, 

different impacts on Aboriginal and Torres Strait Islander 

women and men.47 This is evident in the ongoing racial 

and gendered structural inequalities in the criminal justice 

system, which have seen ‘tough on crime’ approaches by 

governments correspond with Aboriginal and Torres Strait 

Islander women’s imprisonment rates growing faster than 

any other group since the 1991 Royal Commission into 

Aboriginal Deaths in Custody. 

Ongoing discrimination, disempowerment and inter-

generational trauma contribute to, and compound the 

profound social and economic marginalisation of many 

Aboriginal and Torres Strait Islander women. While these 

factors underlie offending, it is also important to recognise 

and build on the strength and resilience of Aboriginal and 

Torres Strait Islander women, and their communities, in 

responding to the crisis of over-imprisonment.

Responding to the circumstances of 
Aboriginal and Torres Strait Islander 
women 

The Royal Commission into Aboriginal Deaths in Custody 

emphasised the need to confront the systemic economic, 

social and cultural disadvantage of Aboriginal and Torres 

Strait Islander people to reduce over-imprisonment.48

This need has not changed, and has only grown more 

urgent.

Some of the factors underlying Aboriginal and Torres 

Strait Islander women’s over-imprisonment, outlined 

on page 16, correlate with those driving men’s over-

imprisonment. However, as the National Family Violence 

Prevention and Legal Services Forum has noted:

It is clear that the intersectional and intergenerational 

experiences of Aboriginal women are underlying factors 

behind the causes of Aboriginal women’s incarceration. 

These causes are very often different to the causes of 

imprisonment of Aboriginal men.49

Family and sexual violence, mental illness and disability, 

substance misuse, housing insecurity and poverty are 

particularly relevant causal factors.
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Mental illness, disability and substance misuse

Aboriginal and Torres Strait Islander women with a 

disability who are involved in the criminal justice system 

are much more likely to have been caught up in the child 

protection system, to experience homelessness and to 

be victim/survivors of violence relative both to Aboriginal 

and Torres Strait Islander men and to non-Indigenous 

women.64 

Research in NSW and the NT suggests that the police 

and court system end up ‘managing’ Aboriginal and Torres 

Strait Islander people with a mental and/or cognitive dis-

ability in the absence of ‘coherent frameworks for holistic 

disability, education and human services support’65 and 

are woefully ill-equipped to do so. 

Strikingly, Aboriginal and Torres Strait Islander women 

are more than twice as likely as men to experience 

psychological disability.66 A study in WA revealed signifi-

cantly higher rates of hospital admission for psychiatric 

issues for Aboriginal women.67 A Victorian study found 

that 92 per cent of Koori women in prison had received a 

lifetime diagnosis of mental illness and nearly half met the 

criteria for post-traumatic stress disorder.68 This is perhaps 

unsurprising given that trauma is a ‘prominent experience 

among Aboriginal women in custody.’69 Mental illness is 

often linked with, or complicated by, a substance misuse 

disorder.70

The early identification and diagnosis of mental and cog-

nitive disability, including foetal alcohol spectrum disorder, 

is a challenge across criminal justice systems generally. 

The over-representation of Aboriginal and Torres Strait 

Islander women in the criminal justice system, and higher 

rates of disability suggests that a substantial number of 

Aboriginal and Torres Strait Islander women are entering 

the criminal justice system with an undetected disability.71 

These are factors that cause women to offend.58 A report 

by Sisters Inside in 2010 noted ‘many Indigenous women 

and girls are not only stuck in cycles of abuse as victims, 

but also get stuck in cycles of offending in an effort to 

cope with their difficult life situations.’59

Responding effectively to violence against Aboriginal 

and Torres Strait Islander women will address one of the 

key underlying drivers of women’s offending, which should 

in turn lead to less women in the justice system, both as 

victim/survivors and offenders.

Housing and care responsibilities

Secure and stable housing is critical to breaking the cycle 

of Aboriginal and Torres Strait Islander women’s over-

imprisonment. Without safe and secure housing, women 

are more likely to offend or breach the conditions of bail, 

community sentencing orders and parole. Homelessness 

and financial insecurity see women and their children lead 

insecure lives and forces some women to remain depend-

ent on violent partners or family members. Aboriginal and 

Torres Strait Islander women access crisis accommoda-

tion at 15 times the rate of non-Indigenous women.60 

Entering prison can mean losing secure housing and 

having children taken into the child protection system. 

Upon release, Aboriginal and Torres Strait Islander 

women are the least likely of all groups of prisoners to find 

appropriate housing and support services, particularly 

when they have dependent children.61 For example, 

a study in NSW and Victoria found that 68 per cent of 

Aboriginal and Torres Strait Islander women surveyed 

between 2001 and 2003 returned to prison within 9 months 

of release. None lived in stable family housing post-release 

and half of those still out of prison were homeless at 9 

months post-release.62

Challenges in securing stable and appropriate housing 

can be a barrier to reunification with children and may 

mean children remain in the child protection system. As 

noted above, children in the child protection system are 

then themselves more likely to enter the justice system as 

youths or adults, increasing the risks of long term cycles of 

disadvantage and imprisonment.63
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Recommendation 2:

Federal, state and territory governments devel-
op consistent data collection systems that track 
Aboriginal and Torres Strait Islander women’s 
trajectory through criminal justice systems. 
Systems should ensure that data is disaggre-
gated, including on the basis of race, sex, gender 
identity, intersex status, age, disability, socio-
economic status and family responsibilities. 

Better data collection to  
identify effective responses 

To design effective prevention, early intervention and 

diversion measures, we must know more about Aboriginal 

and Torres Strait Islander women who come into contact 

with the criminal justice system. 

A dearth of reliable data was noted in the Social Justice 

Commissioner’s reports in 2002 and 2004. The 2002 

report stated that Aboriginal and Torres Strait Islander 

women ‘remain largely invisible to policy makers and 

program designers with very little attention devoted to  

their specific situation and needs.’76 

While there have been improvements in the collection of 

data, both by the Australian Bureau of Statistics (ABS) and 

by state and territory corrections departments, too often 

Aboriginal and Torres Strait Islander women are either 

grouped with non-Indigenous women or with Aboriginal 

and Torres Strait Islander men in the analysis of data. For 

example, while the ABS had data about the percentage of 

Aboriginal and Torres Strait Islander people in prison on 

remand and the number of women in prison on remand, 

the percentage of Aboriginal and Torres Strait Islander 

women on remand was not identified.77 Even less is known 

about the experiences of younger Aboriginal and Torres 

Strait Islander women compared to older women, or 

women with mental or cognitive disabilities. Data tracking 

what happens to women as they go through the justice 

system is also lacking.

In addition, there is a lack of consistency between juris-

dictions in the types of data collected, which prevents ac-

curate comparisons.78 A 2015 review of state and territory 

data that sought to address, in part, the data gap noted:

Despite assistance from each Australian jurisdiction, 

the data on Indigenous women arrested, charged 

and processed via courts…were not readily available 

and were not readily comparable across jurisdictions 

or between Indigenous and non-Aboriginal women. 

Indigenous women are routinely not differentiated from 

Indigenous men or from non-Aboriginal women in many 

data sets. Given that Indigenous women are the fastest 

growing group in Australian prisons and are 16-17 times 

more likely than their non-Indigenous counterparts to be 

incarcerated, it is imperative that accurate, detailed and 

readily accessible data are available.79

The collection and reporting of disaggregated data about 

the reasons Aboriginal and Torres Strait Islander women 

enter the criminal justice system, and their experiences of 

the system, is essential for the development of evidence-

based solutions.80 The Federal Government has an 

important role to play with state and territory governments 

in coordinating consistent and reliable data collection.
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There are more effective ways to respond to minor offend-

ing and public drunkeness than simply locking people up. 

Offences like public drinking and offensive 

language should be decriminalised, consistent with 

the recommendations of the Royal Commission into 

Aboriginal Deaths in Custody.94 Paperless arrest laws 

must be abolished, as recommended by the Northern 

Territory Coroner in 2015.95 Addressing alcohol misuse 

and disorderly conduct requires a health-focused 

response, not a punitive one, particularly in view of the 

Aboriginal and Torres Strait Islander women are also being 

taken into police custody for short periods, particularly in 

the NT and WA where paperless and preventative arrest 

powers and overly-broad protective custody laws see 

Aboriginal and Torres Strait Islander people disproportion-

ately locked up compared to non-Indigenous women.91 

Often, the penalty for minor offending will be a fine, but 

a fine can be a significant burden, particularly for women 

with children, women with a disability and women who are 

unemployed. A fine can trigger escalating consequences – 

the suspension of a drivers licence, a community correc-

tions order, further court action and imprisonment for a 

short period. 

The events leading to Ms Dhu’s death in custody 

demonstrate the cascading impact of punitive approaches 

to minor offending

Non-punitive alternatives to low level offending

As part of moving away from the unhelpful, tough on 

crime, paradigm, state and territory governments should 

be looking to adopt alternative responses to behaviours 

captured by low level criminal offences. Aboriginal and 

Torres Strait Islander women have historically been locked 

up in prisons and police cells at high rates for minor 

offending – of the 11 deaths of women examined by the 

Royal Commission into Aboriginal Deaths in Custody, 

none were in custody for serious offences. 

While nationally, it appears that women are now 

imprisoned less for minor offending, they are still being 

prosecuted, penalised and imprisoned for minor offend-

ing at unacceptable rates (public order offences, driving 

and vehicle offences and justice procedure offences).90 

Ms Dhu, a 22 year old Yamatji woman, was taken into custody for non-
payment of fines amounting to $3,662.34, including costs and enforcement 
fees. She had no realistic means of paying the fines. WA law gave police 
the power to imprison her without judicial oversight. The Coroner who 
investigated Ms Dhu’s death in custody observed that: 

The fines related to her convictions for offences of disorderly behaviour 
[swearing], obstructing public officers, assaulting a public officer, failure 
to comply with request to give police personal details, and breach of 
bail…The offence of assaulting a public officer was unquestionably a 
serious matter. The other offences stemmed from behaviour that could be 
described as low-level offending.92

The Coroner noted the risk of charges escalating where police respond in 
a heavy-handed way to minor offending, such as swearing — a risk also 
identified by the Royal Commission into Aboriginal Deaths in Custody. 

A number of important recommendations were made by the Coroner, 
including increasing out of court options for low level offending, using 
community work and development orders as alternatives to incarceration and 
abolishing laws that see people imprisoned for not paying fines.93

Ms Dhu – cascading 
impact of punitive 
approaches to 
minor offending
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Regular threatened and actual funding cuts, such as 

the Federal Government’s ongoing savings measure from 

the 2013 mid-year economic and fiscal outlook, means 

future funding uncertainty. This inhibits long term planning 

to meet the legal needs of Aboriginal and Torres Strait 

Islander women – including criminal law, family violence 

and other civil law needs.112 It means extremely vulnerable 

women being unable to get help with legal issues before 

they escalate, women appearing in court unrepresented 

and opportunities to divert women onto more positive and 

empowering pathways lost. 

A 2016 Senate inquiry into Aboriginal and Torres Strait 

Islander people’s experiences of law enforcement and 

justice services heard ‘overwhelming evidence about the 

legal needs of Aboriginal and Torres Strait Islander people 

which are not being met’113 and that there is inadequate 

funding for legal services for Aboriginal and Torres Strait 

Islander people.114 

The failure of successive governments to sustainably 

fund Aboriginal and Torres Strait Islander community 

controlled legal services reflects the gross inequality in 

our legal system that contributes to Aboriginal and Torres 

Strait Islander over-imprisonment. Both the UN Committee 

on the Elimination of Racial Discrimination and the Special 

Rapporteur on the Rights of Indigenous People have 

called for the Federal Government to adequately fund 

these vital services.115

Aboriginal and Torres Strait Islander community 

controlled legal services must be properly and sustainably 

funded. With Aboriginal and Torres Strait Islander women’s 

over-imprisonment having increased so dramatically, and 

at a faster rate than men’s, funding should also allow for 

these services to develop holistic models that are tailored 

to women’s circumstances, both as offenders and victim/

survivors, including culturally safe and individualised 

support and case management.

programs, meaning more holistic services for their clients. 

For example:

• The Central Australian Aboriginal Legal Aid Service 

runs the Kungkas Stopping Violence Program, which 

aims to address causes of violent offending by 

Aboriginal women in Alice Springs prison.

• The Family Violence and Prevention Legal Unit in 

Fitzroy Valley, WA, is run within Marninwarntikura 

Woman’s Resource Centre and is attached to a 

women’s shelter.

• The Aboriginal Family Violence Prevention and Legal 

Service Victoria has a prison-based support worker 

who links women to legal and support services and 

provides support and safety planning for release. It 

also runs a family violence early-intervention program, 

called ‘Sisters Day In’.108 

• The North Australian Aboriginal Justice Agency has a 

social worker attached to its youth justice service and 

an award-winning Throughcare service that provides 

support to adults and young people in prison and 

post-release. 

• The Aboriginal Legal Rights Movement in South 

Australia has a financial counselling service to assist 

men and women at court with fines. 

• The Aboriginal Legal Service of WA has a Youth 

Engagement Program, with three Aboriginal diversion 

officers providing individualised case management to 

young offenders. 

• The Victorian Aboriginal Legal Service is partnering 

with Corrections Victoria and Aboriginal Housing 

Victoria to build transitional supported housing for 

women exiting prison.

Aboriginal and Torres Strait Islander community controlled 

legal services play a crucial role in utilising cultural 

strengths and building the capacity of individuals, families 

and communities – a key determinant in preventing 

violence, reducing offending, dismantling barriers to 

justice and reducing social isolation.109 

These services are insufficiently funded to meet demand. 

The FVPLS’s report being forced to turn away 30-40 per 

cent of those seeking assistance nationally, most of whom 

are women.110 ATSILS deliver legal assistance over 200,000 

times per year but are forced to turn many women away at 

a time when the need for their services is at crisis levels.111 
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Recommendation 7:

The Federal Government, together with state 
and territory governments where appropriate, 
should:
• permanently reverse planned funding cuts 

to the Aboriginal and Torres Strait Islander 
Legal Services 

• adequately and sustainably fund Aboriginal 
and Torres Strait Islander Legal Services and 
Family Violence Prevention Legal Services to:
 » meet existing demand for services, 

including culturally-safe and specialist 
prevention and early intervention 
programs

 » address unmet legal need regardless of 
geographic location 

 » develop models of holistic support and 
case management for women.

OVER-REPRESENTED AND OVERLOOKED 29

  
IN        

     
   







The cases of Ms Dhu and Tamica Mullaley are distinct, 

however both women were victims of family violence and 

in both cases, wrongful gender and racial stereotypes un-

derpinned assumptions made by police about the reasons 

for an Aboriginal woman’s ‘difficult’ behaviour. In both 

cases, these assumptions negatively affected the police 

response, with the end result being a failure to respond 

promptly to the reality and urgency of the situation.

Police responses that focus on criminality rather than 

victimisation can be compounded by the infliction of poor 

treatment by police themselves. This point is painfully 

evident in the conduct of police prior to the death of Ms 

Dhu in police custody. 

Ms Dhu was taken into police custody when police attended a house and took 
her former partner into custody for breach of an intervention order. While at 
the house, police acted on an old warrant that ordered that Ms Dhu be impris-
oned because of a failure to pay court fines. Ms Dhu died in police custody of an 
infected fractured rib – an injury sustained in a family violence incident.

Despite repeated requests and cries for help by Ms Dhu, police and health pro-
fessionals responded woefully inadequately to her rapidly deteriorating health 
over the three days she was in police custody. Their assessment of her condition 
was infected by an erroneous assumption made early in her imprisonment that 
her behaviour was the result of drug withdrawal. This resulted in a cascading 
series of errors and ultimately, her tragic and avoidable death. The conduct of 
police was described by the Coroner as ‘inhumane’ and ‘unprofessional’.125

Ms Dhu - racial 
and gendered 
assumptions 
infecting police 
responses

Police discretion

Police exercise considerable discretion in relation to 

whether they arrest, charge, caution, divert, bail, or refer 

a person to support. ATSILS have consistently pointed to 

a bias in the exercise of police discretion against divert-

ing or cautioning Aboriginal and Torres Strait Islander 

people, particularly young people.126 Research in several 

jurisdictions has supported this view.127 There is evidence 

also that Aboriginal and Torres Strait Islander women are 

more likely to be arrested and charged with an offence 

compared to non-Indigenous women.128 

A 2013 Victorian case involving a young Aboriginal 

woman highlights an extreme example of poor use of 

police discretion. 

Ms Mitchell, a 22 year old Aboriginal woman who was pregnant and had 
two young children, was arrested and denied bail by police for a number of 
non-violent offences. One offence - travelling as an adult on a child’s public 
transport ticket – was an infringement notice offence, however police decided 
to instead charge her with a fraud offence, which carried much higher 
penalties, including prison. She was denied bail by police, and remanded by a 
Magistrate, largely because of her history of non-violent offending. 

On appeal, a Supreme Court Judge granted bail. The Judge was required by 
law to consider the fact that Ms Mitchell was an Aboriginal person. In this 
context, he described pursuing a serious fraud charge for the minor offence of 
travelling on a child’s public transport ticket as ‘singularly inappropriate’. The 
Judge stated that ‘over policing of Aboriginal communities and their over-rep-
resentation amongst the prison population are matters of public notoriety’. 129

Poor use of police 
discretion against  
a young mother
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Recommendation 10:

State and territory governments, in consultation 
with Aboriginal and Torres Strait Islander Legal 
Services, introduce custody notification laws 
that make it mandatory for the police to notify 
Aboriginal and Torres Strait Islander Legal 
Services of any Aboriginal and Torres Strait 
Islander person taken into custody. Aboriginal 
and Torres Strait Islander Legal Services must 
be resourced to respond to notifications with 
legal and welfare checks. Custody notification 
systems should be regularly reviewed.

Recommendation 11: 

State and territory police prioritise developing 
partnership programs with Aboriginal and 
Torres Strait Islander communities that aim 
to build trust and respect between police and 
young people. Programs should include gender-
specific responses for girls and young women.

Initially, the Clean Slate program focused on Aboriginal and 

Torres Strait Islander boys, however female Aboriginal and 

Torres Strait Islander mentors have now been employed, to 

encourage greater participation by young women.

While there are fewer Aboriginal and Torres Strait 

Islander girls and young women in the justice system com-

pared to boys and young men, the numbers are growing. 

The Redfern Clean Slate Without Prejudice Program started in 2009 as a 
partnership between NSW Police and the Tribal Warrior Association. The aim 
was to address high crime rates in Redfern and improve relationships between 
police and Aboriginal and Torres Strait Islander young people.

The program is a ‘grassroots community, holistic exercise, assistance and 
referral program’. Participants undertake boxing training three mornings 
per week and are offered assistance with accommodation, employment and 
training. Police officers and Aboriginal leaders train with the young people. 
Young people are referred by schools, social services, courts or the police. 
Participation in the program can form part of a suspended sentence and young 
people in prison can now participate.

It has been reported that between 2008 and 2014 robberies in the area 
dropped by 73 per cent, assaults on police dropped by 57 per cent and break-
and-enters nearly halved.135

The Clean Slate 
Without Prejudice 
Program

It is therefore critical that such programs are tailored to the 

interests of girls and young women, including those in the 

child protection system who are most at risk of entering 

the youth justice system. Stopping Aboriginal and Torres 

Strait Islander women entering the justice system at a 

young age can prevent or reduce their interaction with the 

system throughout the rest of their lives.

Recommendation 8:

State and territory police adopt education, train-
ing and recruitment practices that promote:
• Aboriginal and Torres Strait Islander 

women’s employment and participation
• more appropriate police responses to 

Aboriginal and Torres Strait Islander women 
both as victim/survivors of violence and 
offenders.

Recommendation 9:

State and territory police ensure that police 
protocols and guidelines prioritise the protec-
tion of, and provision of support to, Aboriginal 
and Torres Strait Islander women and children 
subject to violence. Responding to an incident 
of family violence should never be used as an 
opportunity to act upon an outstanding warrant 
against a victim/survivor of violence.
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Alternatives to fines that women cannot pay

The most common sentence received by Aboriginal and 

Torres Strait Islander women is a fine.156 Curtailing the incar-

ceration of Aboriginal and Torres Strait Islander women 

requires that judges not rely on, or feel that their only option 

is to, issue a fine. Aboriginal and Torres Strait Islander 

women are already more likely to experience multifaceted 

disadvantage.157 Responding to fines, and enforcement 

costs which are inevitably added to unpaid fines, may in 

reality mean a choice between imprisonment and children 

going without food, clothes or other necessities.

Evidence from WA suggests that sentencing judges may 

be more aware of, and responsive to, the social costs and 

harm to children when Aboriginal and Torres Strait Islander 

women are imprisoned, and more likely to recognise 

prospects for rehabilitation for Aboriginal and Torres Strait 

Islander women than non-Indigenous women.158 However, 

community-based alternatives to prisons and fines are 

under-utilised for Aboriginal and Torres Strait Islander 

offenders generally.159 It has been noted for example that:

research suggests that the use of imprisonment, 

suspended sentences and monetary orders in the 

sentencing of Indigenous defendants may in part be a 

response to the difficulties of supervising and managing 

community-based alternatives in outer regional and 

remote locations.160

In some jurisdictions, such as WA, failure to pay court-

ordered fines can lead to imprisonment without further 

judicial oversight. In other jurisdictions, failure to pay a fine 

may result in a community service order, breach of which 

can result a return to court and imprisonment. Alternatively, 

failure to pay a fine may result in licence suspension 

and subsequent imprisonment for driving without a valid 

licence.161 These laws increase the risks that the poorest 

and most disadvantaged in society will be locked up 

precisely because they are poor and disadvantaged.

The Royal Commission into Aboriginal Deaths in Custody 

described the practice of imprisoning those who cannot pay 

fines an injustice and stated that ‘there are compelling so-

cial and economic reasons to provide an alternative way to 

address fine default other than to imprison the defaulters.’162

During the inquest into the death of Ms Dhu, referred 

to above, the Coroner noted the disproportionate impact 

of the fine default imprisonment laws in WA on Aboriginal 

women and recommended that the WA Government 

abolish the laws.163 This is yet to happen.164

State and territory laws should require magistrates and 

judges to consider whether community-based diversion 

options are more appropriate than a fine based on an 

offender’s socio-economic circumstances. This will allow 

In the absence of other accommodation and treatment 

options, remand may be viewed by police and the courts 

as the only appropriate environment in which to place a 

woman who needs stability, safety and support.154 This is 

an unacceptable situation. The implications of deciding to 

remand a woman, even for a short time, can be life-altering 

– she may be disconnected from family and community 

support, children may be taken into child protection and 

housing or employment lost. Women then struggle to 

access programs when remanded because the length of 

their stay is unpredictable and often of short duration. This 

is in addition to the stress and trauma of prison itself.

A lack of appropriate housing not only increases the 

risk of bail being denied, but for women who are bailed, it 

heightens the challenges of complying with bail conditions 

(similar concerns arise in the context of community sen-

tencing orders and parole conditions). ‘Tough on crime’ 

criminal justice reforms have seen breach of bail condi-

tions increasingly become a criminal offence and growing 

numbers of women being charged with justice procedure 

offences. 

If cycles of disadvantage and offending are to be bro-

ken, there is an acute need for bail support and diversion 

programs that are linked with accommodation for Aborigi-

nal and Torres Strait Islander women and their children.155
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Recommendation 12:

State and territory governments invest in diver-
sion initiatives for Aboriginal and Torres Strait 
Islander women, including programs with hous-
ing for women and children, which are designed 
and run by or in partnership with Aboriginal and 
Torres Strait Islander women. Programs should 
ensure eligibility for women facing multiple 
charges and who have criminal records.

 

Recommendation 13:

State and territory governments amend 
criminal procedure laws and policies to require 
police, lawyers, courts and corrections officers 
to prioritise diversionary options for Aboriginal 
and Torres Strait Islander women at all stages of 
the criminal process.

 

Recommendation 14:

State and territory governments develop 
Work and Development Order schemes 
modelled on the NSW scheme, in partnership 
with Aboriginal and Torres Strait Islander 
community representatives and organisations. 
The scheme should be available both as a 
response to fine default and as an independent 
sentencing option. Family violence survivors 
should be eligible for the scheme and breach 
of a Work and Development Order should not 
result in further penalty.

The Work and Development Order scheme offers a promising alternative to 
the punitive enforcement of fines against people who cannot pay them. It is a 
legislated scheme and operates as a collaborative arrangement between the 
NSW Government, Legal Aid NSW and the Aboriginal Legal Service of NSW/ACT. 

Those who cannot pay their fines because of certain vulnerabilities, such as 
homelessness, mental illness, disability or acute economic hardship, undertake 
voluntary work, health treatment, education or training, financial counselling, 
drug and alcohol treatment or a mentoring program.166 The activities are 
individualised and respond to issues contributing to offending. At the same 
time, a person can apply to have some of their debt written off. Compliance 
with the order is supervised, typically by an approved non-government agency 
or a health professional. 

Importantly, while compliance will reduce fine debt over time, breach of the 
order does not incur further penalty.

The scheme has been evaluated positively, both in terms of reducing 
reoffending rates, engaging clients in positive treatment and training activities 
and alleviating the stress associated with unpaid fine debts.167 It has been 
recommended by Legal Aid NSW that the scheme explicitly apply to people 
experiencing family violence.

Diversion and the 
NSW Work and 
Development Order 
scheme

for consideration of financial and family circumstances and 

the likely impact of a fine. In addition, laws that lead to the 

over-imprisonment of Aboriginal and Torres Strait Islander 

women for unpaid fines could be replaced with a system 

similar to the Work and Development Order scheme in 

NSW.165
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Bail decisions

Consideration of Aboriginal and Torres Strait Islander 

women’s systemic disadvantage should also be a require-

ment in bail decisions, particularly given the growing 

numbers of Aboriginal and Torres Strait Islander women in 

prison on remand. 

Bail laws in NSW, NT and Victoria require Aboriginal 

and Torres Strait Islander status, including cultural 

obligations and ties to extended family or place, to be 

taken into account by police, bail justices and magistrates 

in determining whether to grant bail where an accused 

person is Aboriginal or Torres Strait Islander.195 The 

amendment to the Victorian Bail Act was said to reflect an 

effort to promote substantive equality in bail decisions and 

to recognise the historical and continuing disadvantage 

of Aboriginal and Torres Strait Islander people, which has 

led to overrepresentation in prison, including on remand.196 

This section has seen courts in Victoria consider, for exam-

ple, the compounding discrimination and vulnerability of 

an Aboriginal child with a disability in granting bail.197

More generally, the rate of all women’s imprisonment on 

remand is growing faster than that of men. Given the high 

number of Aboriginal and Torres Strait Islander women in 

the justice system who are primary carers, there is a need 

for greater consideration of the impact of not granting bail 

on dependent children.

Bail support and diversionary options linked with ac-

commodation, designed by and for Aboriginal and Torres 

Strait Islander women, are required for such legislative 

reforms to have their intended affect. 

Recommendation 15:

State and territory governments amend bail and 
sentencing laws and processes to ensure that: 
• historical and systemic factors contributing 

to Aboriginal and Torres Strait Islander 
people’s over-imprisonment are taken into 
account in all bail and sentencing decisions 
involving Aboriginal and Torres Strait 
Islander people

• informed consideration is given to the 
impact of imprisonment, including remand, 
on dependent children.

State and territory laws in Australia provide for pre-

sentencing reports. However, the processes for preparing 

these reports and their contents have been described 

as unsuitable for ensuring that courts are meaningfully 

informed of an Aboriginal offender’s history and circum-

stances and appropriate sentencing options.191 Their role 

is not to locate an Aboriginal or Torres Strait Islander 

woman’s offending within the broader context of colo-

nisation, intergenerational trauma and socio-economic 

disadvantage. Nor is their role to examine culturally-safe 

and gender-specific sentencing possibilities, including 

options that respect the centrality of connection to family, 

community and country in the rehabilitation and healing of 

Aboriginal and Torres Strait Islander women. 

Aboriginal and Torres Strait Islander sentencing 

processes, such as the Murri Courts and Community 

Justice Groups in Queensland, can ensure that such 

matters are brought to the attention of magistrates and 

judges through verbal submissions and written reports.192 

To ensure all courts consider historical and systemic 

factors in their decision-making, including higher courts 

hearing more serious cases, Gladue-type reports may also 

have a role to play in some jurisdictions in ensuring more 

equitable and appropriate sentencing outcomes.193 

In response to similar concerns, the ACT Parliamentary 

Standing Committee on Justice and Community Safety 

recommended in 2015 that a process be established 

for the creation of reports similar to Gladue reports in 

Canada.194

Gladue reports can take time to prepare, which might 

result in delay. Further, they may not be necessary 

where Aboriginal and Torres Strait Islander sentencing 

processes, such as those of the Murri Courts and 

Community Justice Groups in Queensland and law and 

justice groups in the NT, already exist. State and territory 

governments should therefore work with Aboriginal and 

Torres Strait Islander communities and organisations, 

including representatives of existing Aboriginal and Torres 

Strait Islander sentencing courts and justice groups, to 

determine whether and how Gladue-type reports can be 

incorporated into the criminal process. 

Importantly, for the distinct experiences and circum-

stances of Aboriginal and Torres Strait Islander women to 

be brought out in such reports, it will be necessary to em-

ploy and train Aboriginal and Torres Strait Islander women 

to prepare, or substantially contribute to, such reports. 
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Recommendation 16:

Police and courts in each state and territory 
develop guidance materials and ensure that 
police and judicial officers are regularly 
educated by Aboriginal and Torres Strait 
Islander people about:
• the gendered impacts of colonisation and 

systemic discrimination and disadvantage
• how these impacts contribute to Aboriginal 

and Torres Strait Islander people’s 
over-imprisonment.

Recommendation 17:

State and territory governments work 
with Aboriginal and Torres Strait Islander 
representatives and organisations, including 
representatives of existing Aboriginal and 
Torres Strait Islander sentencing courts, to 
determine whether, and how, to adopt processes 
for Gladue-type reports in sentencing.

Specialist Aboriginal and Torres  
Strait Islander court processes

The language, processes and formality of the courtroom 

are alien to many Australians. For Aboriginal and Torres 

Strait Islander people the alienation of the court process 

can be compounded by, and reinforce, the oppression and 

discrimination associated with forces of colonisation. 

In most states and territories, there have been attempts 

to incorporate aspects of Aboriginal and Torres Strait 

Islander justice processes, albeit largely limited to the 

sentencing stage, after a finding or plea of guilty. These 

include Aboriginal Sentencing Circles in South Australia, 

Murri Courts in Queensland, Koori Sentencing Courts 

in Victoria and law and justice groups in the NT, such 

as the Ponki mediators in the Tiwi Islands and Kurdiji in 

Lajamanu. There is potential for these forums to have a 

greater role in early-intervention and diversion strategies, 

however it is not within the scope of this report to examine 

this in detail.

Aboriginal and Torres Strait Islander sentencing courts 

do not practice customary law, rather they are a modifica-

tion of the state’s formal legal process. Their processes 

are less formal and more dialogue-based and involve 

Aboriginal and Torres Strait Islander community elders 

and respected persons as key participants. While the 

magistrate or judge retains ultimate power in determining 

how to sentence an offender, the aim is to ensure a more 

culturally relevant process and sentence. 

Evaluations of Aboriginal and Torres Strait Islander 

sentencing courts have pointed to the important role they 

play in empowering communities to take greater owner-

ship of at least one aspect of the criminal process. They 

provide a more culturally relevant sentencing process and 

encourage consideration of the wider circumstances of the 

lives of offenders and victims. Critically, they also promote 

cross-cultural learning within justice institutions.198 

Data indicates that Aboriginal and Torres Strait Islander 

women do participate as offenders, however very little 

focus has been directed to the effectiveness of Aboriginal 

and Torres Strait Islander sentencing courts for female 

offenders.199 Typically, they exclude family and sexual 

violence offences, of which women are overwhelmingly 

the victims/survivors. No research could be identified that 

looked at whether the courts are equipped to provide 

both a culturally relevant and gender-sensitive response 

that deals appropriately both with women’s histories of 

victimisation and offending.

Recommendation 18:

State and territory governments work with 
Aboriginal and Torres Strait Islander communi-
ties to monitor and evaluate the accessibility 
and appropriateness of existing Aboriginal and 
Torres Strait Islander sentencing processes for 
women.
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